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The following decisions are cited in snpport of the 

% 

principle that a return duly sworn to which contains 
all of the items of Income and deduction necessary to 
a computation of the tax is a return within the meaning 
of the various revenue acts. 

glorsheim Bros.Dry Goods Co . v. United States . 380 U.S. 453. 
Lucas v. Pllllod Lumber Co ., 281 U. S. 245. 

Commissioner v. S tetson^ Ellison Oo. (C.C.A.3d). 43 555. 

United States v. National Tank & Export Co . (C. C.A.5th) 

45 7.(21) 1005, certiorari denied, 283 U.S. 839.* 
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Court of Appeals of the District of Gdumbia 


No. 5613. 

I 

The Capitol Building & Loan Assn., Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 36283. 

*• 

The Capitol Building & Loan Assn., Petitioner, 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

Appearances: ! 

For Petitioner: L. L. Hamby, Esq. 

For Respondent: J. A. Adams, Esq., Frank A. Surine, 
Esq. ! 

Docket Entries . 

1928. j 

Mar. 8. Petition received and filed. Taxpayer notified. 
Fee paid. 

Mar. 9. Copy of petition served on General Counsel. 

May 1. Motion for extension to 7/8/28 to answer filed by 
General Counsel—granted. 

May 22. Answer filed by General Counsel. 

May 24. Copy of answer served on taxpayer—General Cal¬ 
endar. 

1931. | 

Feb. 12. Stipulation of facts filed, with leave tq file argu¬ 
ments within 60 days. 

Feb. 12. Motion to submit upon stipulation between coun¬ 
sel with leave to file briefs within 60 days filed 
by both parties. I 

1—5613a 
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1931. 

Feb. 12. Stipulation between counsel to have statements 
and affidavits received as evidence filed. 

Feb. 17. Order granting motion of Feb. 12, 1931 and as¬ 
signing proceeding to Mr. Trammell, Division 
2, and that parties may on or before 4/11/31 
file written brief pursuant to said motion en¬ 
tered. 

Apr. 6. Memorandum brief filed by General Counsel. 

Apr. 11. Brief filed by taxpayer. 

June 24. Opinion rendered—Mr. Trammell, Division 2. 

Judgment will be entered under Rule 50 for 
1924 and 1926. 

July 13. Supplemental opinion rendered—Mr. Trammell, 
Division 2. Order of dismissal will be entered 
as to the vear 1925. 

July 14. Decision entered—Division 2—as to year 1925. 
Oct. 6. Computation under Rule 50 filed by taxpayer. 
Oct. 7. Notice of settlement filed by General Counsel. 

Oct. 13. Decision entered—Mr. Trammell, Division 2. 

Dec. 19. Stipulation of venue filed. 

Dec. 19. Petitioh for review by District Court of Appeals 
with assignments of error filed by taxpayer. 
Dec. 19. Praecipe filed. 

Dec. 21. Proof of service of petition filed. 

Dec. 29. Proof of service of praecipe filed. 

2 Filed Mar. 8, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 36283. 

The Capitol Building & Loan Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Your petitioner, The Capitol Building & Loan Associa¬ 
tion, respectfully represents: 

I. That it is and at all times in the petition named was 
a corporation organized and existing under and by virtue 
of the laws of the State of Kansas relating to building and 
loan associations with its office and place of business at 
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DAVID BURNET, COMMR. OF INTERNAL REV. 

l 
! 

Topeka in said State, and that by letter datejl January 9, 
1928, respondent notified your petitioner of an alleged defi¬ 
ciency in its liability for income taxes for the calendar 
years 1924, 1925 and 1926 in the amounts of $1^1,630.50, $9,- 
165.54 and $5,729.49, respectively, as set forth in the said 
deficiency letter, copy of which is annexed hereto as 

3 a part hereof. 

II. Respondent in his aforesaid determination of 
the liability of your petitioner resulting in the alleged defi¬ 
ciency aforesaid committed the following errdrs: 

(1) In determining the liability of your petitioner and 
the alleged deficiency for the calendar years 1^24 and 1925 
respondent has made his determination and jfinding con¬ 
trary to and without applying the provisions of Section 
231(4) of the Revenue Act of 1924 in that he has failed to 
exempt your petitioner from liability for the payment of 
such taxes as a domestic building and loan association sub¬ 
stantially all of whose business was confined to making 
loans to its members. 

(2) In determining the liability of your petitioner and 
the alleged deficiency for the calendar year 1^26 respond¬ 
ent has made his determination and finding contrary to and 
without applying the provisions of Section 231(4) of the 
Revenue Act of 1926 in that he has failed to exempt your 
petitioner from liability for the payment of income taxes 
as a domestic building and loan association substantially 
all of whose business was confined to making loans to its 

members. | 

4 III. The facts upon which your petitiouer relies in 
support of its appeal are as follows: 

1. During the calendar years 1924,1925 and 19^6 inclusive 
your petitioner was and for many years prior thereto had 
been a building and loan association organized under the 
laws of the State of Kansas as such building and loan asso¬ 
ciation and conducting and carrying on its business in con¬ 
formity with the laws of the said State of Kansas relating 
to building and loan associations, and was during the said 
period a domestic building and loan association within the 
purview and meaning of the laws of the said State and 
during the said period it confined its business substantially 
to the making of loans to its members and during said 

2—5613a ! 
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period was within the meaning of the aforesaid sections 
of the Revenue Acts of 1924 and 1926, as they respectively 
a PPly> a domestic building and loan association substan¬ 
tially all of whose business was confined to the making of 
loans to its members. 

IV. The proposition of law upon which your petitioner 
relies in support of its appeal is as follows: 

(1) Within the purview and meaning of Section 231(4) 
of the Revenue Act of 1924 your petitioner was a 
5 domestic building and loan association substantially 
all of vrhose business was confined to making loans 
to its members during the years 1924 and 1925 and as such 
was exempt from liability for the payment of income taxes; 
and within the purview and meaning of the Revenue Act 
of 1926 your petitioner was, during the calendar year 1926, 
a domestic building and loan association substantially all 
of whose business was confined to making loans to its mem¬ 
bers and as such was exempt from liability for the payment 
of income taxes. 

V. In consideration of the premises your petitioner 
prays that this Board shall hear and determine its appeal; 
that it will find that during the calendar years 1924, 1925 
and 1926 your petitioner was exempt from the payment of 
income taxes under the provisions of Section 231(4) of the 
Revenue Act of 1924 in respect of the calendar years 1924 
and 1925, and under the provisions of Section 231(4) of the 
Revenue Act of 1926 in respect of the calendar year 1926; 
that it will find that there does not exist any deficiency in 
taxes for any of the said years for which your petitioner is 
liable; and that your petitioner may have such other and 
further relief as the exigencies of the petition mav require. 

THE CAPITOL BUILDING & LOAN 
ASSOCIATION, 

By CHARLES S. ELLIOTT, 

President. 


L. L. HAMBY, 

Transportation Building , 

Washington, D. C. f 

Attorney for Petitioner. 


6 State of Kansas, ss : 

Personally appeared before me, a notary public in and 
for the said State, Charles S. Elliott, who, being first duly 
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sworn, deposes and says that he is President of The Capitol 
Building & Loan Association above named and is duly 
authorized to verify the aforegoing petition ;| that he has 
read the said petition by him subscribed and that the state¬ 
ments therein made are true to the best of hi|s knowledge, 
information and belief. 

Given under my hand and seal of office at Topeka, Kan¬ 
sas, this 5th day of March, 1928. 

[notarial seal.] STELLA V. BARNGRQVER, 

Notary Public , State <j>/ Kansas. 

My commission expires Jan. 23, 1929. 

■ l 

7 Treasury Department, Washington. 

i 

JanuaJry 9,1928. 


The Capitol Building and Loan Association, 

534 Kansas Avenue, 

Topeka, Kansas. 

Sirs: | 

The determination of your tax liability for the years 
1924, 1925 and 1926 discloses a deficiency of $12,558.20 for 
the years 1924 and 1926 and an overassessmeiit of $122.51 
for the year 1925, as shown by the attached statement. 

In accordance with the provisions of Sectiori 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., apd must be 
mailed in time to reach the Board within the 60 day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 
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If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :FAR :A5 :NMP :60D. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully, 


D. H. BLAIR, 

Commissioner, 

By C. B. ALLEN, 
Deputy Commissioner. 


Inclosures: Statement, Form A, Form 882. 


8 


Statement. 


IT :FAR :A5. NMP:60D 


In re Capitol Building and Loan Association, 534 Kansas 

Avenue, Topeka, Kansas. 


Over- 

Year. Deficiency. assessment. 

1924 .$11,630.50 

1925 . $122.51 

1926 . 927.70 


Total . 
Net deficiency 


Net income reported 
Additions: 

(1) Taxes. 

(2) Donations... 


.$12,558.20 $122.51 

.$12,435.69 

1924. 

.: . . $91,125.83 


$1,578.17 

400.00 

- 1,978.17 


Deduction: 

(3) Additional depreciation 


$93,104.00 

60.00 

$93,044.00 


Adjusted net income 













I 


I 

I 
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Explanation of Adjustment. 

(1) This item represents adjustment of thxes payable 
at December 31, 1924. 

(2) Donations are disallowed under Article 562 Regula¬ 
tions 65. j 

(3) Depreciation has been adjusted in accordance with 
Article 161 Regulations 65. 


Net income 


Computation of Tax. 

.i 


$93,044.00 


11,630.50 
None 

Deficiency.!. $11,630.50 

The difference between the deficiency showii above and 
that shown in Revenue Agent’s report results. from the 
agent allowing you credit for tax assessed in amount of 
$11,390.73, whereas the return shows that no t^x has been 
assessed. 

9 1925. ! 


Tax at 12% % 
Original tax 


Net income reported 


$71,446.57 


Additions: 

(1) Donations . $289.50 

(2) Rent received. 781.82 

-L 1,071.32 


Deductions: 

(3) Expense Coffey Company.... 138.47 


(4) Taxes Cooper Co. Farm. 111.27 

(5) Insurance Algire Farm. 4.00 

(6) Additional depreciation. 181.80 

(7) Taxes . 1,578.17 

-[ 2,013.71 


$70,504.18 


Adjusted net income 
3—5613a 
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Explanation of Adjustment. 

(1) See item (2) for 1924. 

(2) This item represents rent received which was erro¬ 
neously credited to the asset account. 

(3) (4) and (5) These items represent allowable deduc¬ 
tions which were erroneously charged to asset accounts. 

(6) See item (3) for 1924. 

(7) See item (1) for 1924. 

Computation of Tax. 

Net income . $70,504.18 


Tax at 13%. 9,165.54 

Tax previously assessed, account #401,206.... 9,288.05 

Correct tax liability. 9,165.54 

1926. 

Net income reported. $35,568.80 

10 Brought forward.. . $35,568.80 

Additions: 

(1) Bent .. $60.00 

(2) Taxes J. 109.54 

(3) Additional gain on sale of real 

estate . 637.58 

(4) Interest on building and loan 

asso’n shares. 6,950.00 

- 7,757.75 


43,326.55 

Deductions : 

(5) Additional depreciat-n. 231.11 

(6) Repairs . 233.94 

(7) Taxes . 90.32 

(8) Commissions. 226.25 

(9) Loss on sale of Liberty Bonds 104.25 


$42,440.68 
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I 

| 

Explanation of Adjustment. 

I 

i 

(1) This item represents rent received which was er¬ 
roneously credited to 44 Real Estate’’ account. 

(2) This adjustment represents taxes paid oh foreclosure 
of Wichita property which was erroneously charged to ex¬ 
pense instead of real estate account. 

(3) This item represents additional gain on| sale of real 
estate not reflected in profit and loss account on books. 

(4) Interest received on building and loan association 
shares is held to be taxable income. 

(5) See item (3) for 1924. 

(6) (7) and (8). These items represent allowable de¬ 
ductions which were erroneously charged to 4 ‘ Real Estate 9 9 
account. 

_ i 

(9) This adjustment represents a loss on sale of Liberty 
Bonds not closed to profit and loss account on the books. 

i 

I 

Computation of Tax. 

| 

Net income..L $42,440.68 


Tax at 13%%. 5,729.49 

Original Tax. J 4,801.79 

I 

_ 

Deficiency .] 927.70 


11 The overassessment shown herein will he made the 
subject of a Certificate of Overassessment which will 
reach you in due course through the office of th;e Collector 
of Internal Revenue for your district and will be applied 
by that official in accordance with Section 284 of the Reve¬ 
nue Act of 1926. 

The right of petition as indicated on Page 1 of this letter 
refers only to any deficiency in tax indicated herein is as 
much as there is no provision in the Revenue Act of 1926 
granting the right of petition against the determination of 
any over-assessment found upon a review of yoiir returns. 

Payment should not be made until a bill is received from 
the Collector in Internal Revenue for vour district and re¬ 
mittance should then be made to him. 
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12 Filed May 22, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 
Docket No. 36283. 


The Capitol Building & Loan Association, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Ansiver. 

The Commissioner of Internal Revenue by his attorney, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition filed by the above-named petitioner, admits 
and denies as follows: 

(l)-(a). Denies all the material allegations contained in 
paragraph (1) of the petition, except the allegation that 
the petitioner is a corporation, the allegation that a defi¬ 
ciency letter was mailed to the petitioner on January 9, 
1928, and that a copy of said deficiency letter is attached 
to the petition. 

(1) -(b). Denies that the respondent determined a defi¬ 
ciency for the year 1925 as alleged in the petition and de¬ 
nies that the Board has jurisdiction to determine a defi¬ 
ciency for the year 1925. 

(2) -l and 2. Denies that the respondent committed error 
in the determination of the deficiency as alleged in para¬ 
graph (2) of the petition. 

(2) -3. Denies that any error was made in the determina¬ 
tion of the deficiency referred to in deficiency letter dated 
January 9,1928. 

(3) . Denies all the material allegations contained in 

paragraph (3) of the petition. 

13 (4) Denies generally and specifically each and 

every allegation in the petitioner’s petition contained 
not hereinbefore admitted, qualified or denied. 



DAVID BURNET, COMMR. OF INTERNAL $EV. 11 

! 

Wherefore it is prayed that the petitioner’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Cdunsel, 
Bureau of Internal Revenue. 

Of Counsel: 

J. ARTHUR ADAMS, 

Special Attorney , 

Bureau of Internal Revenue. 

14 United States Board of Tax Appeals. Filed Feb. 

12, 1931. 

I 

United States Board of Tax Appeals. 

Docket No. 36283. ! 

The Capitol Building & Loan Association, Petitioner. 

> 7 

I 

v 

v# 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
petitioner and the respondent, by their respective attorneys 
of record, that the petitioner was during the years 1924 
and 1926 a domestic building and loan association, sub¬ 
stantially all of whose business during the said years 1924 
and 1926 was confined to making loans to members; that 
the following statement shows the petitioner’s Federal in¬ 
come tax liability for the years 1924 and 1926: 

Year 1924. j 

Assessment: List May, 1928, Page 0, Line 3, j 

No. 2.I $11,630.50 

$11,449.05 
181.45 

- 11,630.50 

. I None 


Overpayment in tax. j $11,630.50 

Deficiency in tax. i None 


Paid Mar. 31, 1928 
Paid June 13,1928 . 

Tax liabilitv. 
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Year 1926. 

Assessments: 


Acct. No. 401310. $4,801.79 

List May, 1928, Page 0, Line 4, No. 2. 927.70 


Total 


5,729.49 


Paid: June 15, 1927 . 
Sept. 12, 1927 . 
Dec. 10, 1927 .. 
Mar. 31, 1928 .. 

Tax liability. 


$2,400.90 

1,200.45 

1,200.44 

927.70 

- 5,729.49 

. None 


Overpayment in tax. $5,729.49 

Deficiency in tax. None 


15 That for the year 1924 the petitioner was assessed 
interest in the amount of $2,132.81, of which the pe¬ 
titioner paid in cash on June 13, 1928, $2,010.30 and the 
balance, namely, $122.51 was paid by a credit (Schedule 
I. T. 30025) of an overassessment and overpayment made 
by the petitioner on June 21, 1926 in the amount of $122.51 
for the year 1925; that the petitioner was assessed $94.94 
interest on the federal income taxes assessed for the vear 
1926 and said interest was paid by the petitioner, $36.00 on 
June 15, 1927, and $58.94 on March 31, 1928; and that the 
respondent takes the position, on the authority of the 
Board’s order in the case of Rodman Wanamaker and 
Guaranty Trust Company of New York, Executors of the 
Estate of James Gordon Bennett, deceased, Docket No. 
1122, that the Board does not have jurisdiction to consider 
and, determine any question regarding the interest paid by 
the petitioner on account of any assessment of federal in¬ 
come taxes having been made by the respondent for the 
years 1924 and 1926. 

It is further stipulated that the following statement of 
facts may be considered as true and the papers referred to 
herein and attached hereto may be received as evidence 
in the case for the purpose of determining whether the 
Board has jurisdiction to hear and determine the peti¬ 
tioner’s federal income tax liability for the year 1925: 
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I 

1. Petitioner was during the year 1925 a corporation or¬ 
ganized under the laws of the State of Kansas. 

2. Under date of March 13, 1926, the petitioner filed with 
the Collector of Internal Revenue a paper entitled “ Corpo¬ 
ration Income Tax Return for the Calendar Year 

16 & 17 1925,’ ’ attached to which was an affidavit made by 
the president of the petitioner and tl]Le secretary 
of the petitioner. Said return and affidavit is attached 
hereto and marked Exhibit “A.” The type figures shown 
on Page 1 of said return, representing the petitioner’s in¬ 
come from various sources for the year 1925 and the vari¬ 
ous deductions claimed by the petitioner for th& year 1925, 
were entered on the return by the petitioner. All other fig¬ 
ures and notations made in ink or pencil on Page' 1 of said 
return were made by a person or persons other than the 
petitioner. 

3. On Collector’s April, 1926, assessment list, account 
No. 401206, signed by Commissioner May 26, l|926, an as¬ 
sessment of tax was made against the petitioner in the 
amount of $9,288.05 which was based upon the income for 
the year 1925 as shown in the paper filed by th^ petitioner 
with the Collector of Internal Revenue and referred to 
herein as Exhibit “A.” Under date of June, 1926, interest 
in the amount of $86.87 was assessed against the petitioner 
on account of the said federal income tax assessed against 
the petitioner for the year 1925 in the amount of $9,288.05. 
Under date of June 21, 1926, upon notice and depaand from 
Collector, the petitioner paid in cash to the Collector of 
Internal Revenue $9,288.05 representing the payment of 
said federal income tax assessed against the petitioner for 
the year 1925, and also paid in cash on said datb, June 21, 
1926, $86.87 representing interest on said federal income 

tax of $9,288.05 assessed for the said year 1925. 

17A 4. The original receipt given by the Cjollector of 

Internal Revenue to the petitioner showing the pay¬ 
ment of federal income tax for the year 1925 in the amount 
of $9,288.05 and interest thereon in the amount of $86.87 
is attached hereto and marked Exhibit “B.” (Copy of 
Ex. B attached to Stipulation of Counsel and affidavit— 
Page 18C.) i 

5. The petitioner has not at any time filed any claim for 
abatement or refund of any federal income tax Or interest 
assessed or paid for the year 1925. 
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6. Under date of January 9, 1928, the respondent mailed 
the petitioner a letter, attached to which was a statement 
consisting of four pages. A copy of said letter and state¬ 
ment is attached hereto and marked Exhibit “C”. (Copy 
of Ex. C attached to' petition, Page 7.) 

It is further stipulated and agreed that either party, 
with the consent of the Board, may submit written argu¬ 
ments in support of their respective contentions within 
sixty days from the date this stipulation is filed with the 
Board. 

L. L. HAMBY, 

Attorney for Petitioner. 
C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

(Here follow pages marked 17B, 17C, 17D, 17E, 17F, 17G, 

17H, 171, and 17J.) 

18A United States Board of Tax Appeals. Filed Feb. 12, 

1931. 

United States Board of Tax Appeals. 

Docket No. 36283. 

Capitol Building & Loan Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation Between Counsel. 

It is hereby stipulated by and between counsel for the 
petitioner and the respondent respectively that if Charles 
S. Elliott and C. A. Sterling, whose joint affidavit is hereto 
annexed, were present as witnesses before the Board upon 
the submission of the above entitled cause each of them 
would testify according to the statements set forth in the 
said affidavit and that said statements, together with Ex¬ 
hibit 1 annexed thereto and referred to therein, may be 
received and considered by the Board in determining 
whether it has jurisdiction to redetermine the liability of 
petitioner for the calendar year 1925 as fully and com- 
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5613 Capital Building & Loan Assn, 
vs. Appellant 

David Burnet, Commissioner fa 


State of Kansas, ) 

) SS. 

County of Shawnee,) 

Charles S. Elliott. President and C* A* Sterling 
Secretary of The Capitol Building and Loan Association 
of Topeka, Kansas, being first duly sworn deposes and states: 

THAT this Association contends that it is a domestic 
building and loan Association within the purview of the Reverv 
Act of (1918, 1921, 1924 or 1926 as the case may be) and as 
such Is not subject to the tax imposed by the said act* 
Association, however, to avoid the imposition of any pent 
and not desiring to in any manner evade any duty Imposed 
it by law, hereby files its return as provided by the saAd 
Revenue Act in a case in which it would be liable to file 
such return. Intending by all lawful means to ^esist/wa.e pay¬ 
ment and collection of any Income taxes that waja sessed 
against it and if assessed against it a$d to pro¬ 

cure a refund thereof* 

Further affiant salth no 




President* 


c*. - • 

4L*. 1926 









Subscribed and sworn to before me a Notary Public this 
11th day of March, .1926* 


Notary)Public* 


Commission empires 


<L 3 


170 
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# 6,699,654.00 
232,241.84 
203,633.03 
74,464.76 
869,664.64 
8 , 000.00 
80,319,30 
21,808.63 
294,100.33 

I W 

16,653.98 

430,144.49 

1,260.00 

11,469.29 

3,171.36 


I 6,699,664.00 
232,241.84 
203,633.03 
74,464.78 
869,554.64 

(1) 12,064.84 
80,319.30 

( 2 ) 

(3) 266,000.00 

(4) 16,401.20 
430,144.49 

( 6 ) 

11,459.29 


28,943.58 

271,290.60 

1,260.00 

20,888.18 

3,171.36 


28,690.80 

271,290.60 

20,888.18 


# 1,666,716.61 | 1,783,629.88 $ 1,783,629.88 
, 394,027.93 523,615.60 523,616.60 

178.886.77 189,624.80 189,624.80 

4,828,178.06 6,181,900.06 6.181,900.06 

; 285,489.00 176,973.00 176,973.00 

89,692.14 98,918.57 98,918.57 

4,667.99 5,739.85 

3,606.98 4,419.69? 

, 300,000.00 300,000.00 300,000.00 

; 126,917.27 71,964.78 123.021.16 

12,349.26 10,489.81 10,489.81 

60,026.60 116,000.00 116,026.30 

6,881.16 y 11,763.16 i 


' r. 

• < 
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CAPITOL BUILUNG AND LOAN ASSOCIATION 

- vmtmsxs --— 


INCOME TAX SCHEDCJIES 

-1525- 


22 B - OTHER DEDUCTIONS 


Directors Fees 

Appraisers Fees 

Legal and Court Costs 

Insuranoe 

Advertising 

Stationery 

Bonus Jf 

Postage 

Professional Sendee 

Calendars 

Over and Short 

Sundry 


I 


$ 


925*00 

165*61 

494*67 

13*41 

7,343*75 

3,654*17 

4,090*00 

317*90 


1,338*82 

2,179*32 

713*29 

6,311*92 


27,547*86 



&. 7 
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5613 Capital Building & Loan Assn, 
vs. Appellant 

David* Burnet, Commissioner tC» 


CAPITOL BUIIDUO AID LQAI ASSOCL 
-- 

noon TAX SCHEDULES 


I - ECPLAlATIOl Of BALAJCE SHEET CBUBB 


(•) Undivided Profit# 


Piss Adjust—its to 12-Slt-U $ 99,89605 

Fora. Charged Off 2926 1,467.01 

Offioo Building Chg. Off 2928 10.000.00 

Lom Adjust—its to 12-61-24 52,698.19 

Doprooiatioa Pan. A Flxt. 2926 1,201.86 

* Offioo Building 2928 6,882.00 

AoonoA fun 1926 4,419.69 

Aooraod Taxes 1924 8.806.98 


$ 79,62003 
99,895.18 


52,598.19 


# 71,964.78 
111,862.14 


60.298.76 




V 
















SPAUkOINO F» GLASS 
AND COMPANY 


Washington. o. c. 
KANSAS CITY. MO. 
INDEPENDENCE. KANV 


CAPITOL miDXK AXD L0A1 ASSOCIATION 


IBCGMB TAX 


K - EXPIA7ATI0I 0? EAIANCB SHEET CHAISES 


( 1 ) 


Seal Bst&te Owned 


Pitts Adjustments to 12»3X»24 


Adjustments tO 
4 Bal&noes 


Furniture and Fixtures 


Plus Adjustments to 12-31-24 
Ponu 4 Fixt. Charged off 1926 

Lees Adjustments to 12-3L»24 
Corrected Balances 

(S) Qffloe Building 


Plus Adjustments to 
Charge Off 1926 

Lees Adjustments to 
Corrected Balances 


Deoember SI 
1924 

# 12,034*64 ) 
16,966.76 / 
z8,00l.40 
20,001.40 J 


# 24,223.34 
1,467.01 


24,223.34 


2,414.81 


8 64,916.38 

10 . 000«00 


8265,000.00 

54,916.38 


15,816.05 


(4) Delinquent Taxes paid for Borrowers 

Per Books 

Plus Adjustments to 12-32-24 

Less Adjustments to 12-31*24 
Corrected Balances 

! 

(5) Kansas Bankers Stock 

Per Books 

Plus Adjustments to 12-31-24 
Corrected Bal&noes 

• • *i 

(6) Contracts on Other Beal Estate 

Per Books 

Plus Adjustments to 12-31-24 
Corrected Balances 

I 

~ i 

(7) Beserre for Depreciation Furniture and Fixtures 

Per Books 

Plus Adjustments to 12-31-24 8 4,580.08 

* Depreciation 1925 1,201.86 

Less Adjustments to 12-31-24 
Corrected Balances 


8 16,401.20 
325.20, 
6.40 
72.42 


1,250.00 


3,171.36 


4,580.08 


b,DOU.UO 

42.09 


(8) Accrued Taxes 
Per Books 

Aeorusd as at Deomsber 3? 
Corrected Bal&noes 




3,806.98 


December 31 
1926 

8 16,125.20 
.16,986.76 j 
3g;WI.WF 

20,001.40 > 


8 3,000.00 
25,680.35 
2,414.81 


3246,000.00 

64,916.38 

309,916.38 

15,816.05 


3 28,690.80 
325.20 
29,bi6.o6 
72.42 


1,250.00 


3,171.36 


5,781.94 

5,781.94 

42.09 


4,419.69 


5613 Capital Building & Loan Assn 
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DAVII) BURNET, COMMR. OF INTERNAL REVf. 

I 

pletely as though the statements contained in the said 
affidavit had been actually testified to by each of the affi¬ 
ants therein named. 

L. L. HAMBY, 

Attorney for Petitioner. 
(S.) C. M. CHAREST, 

General Counsel, Bureau of Internal 

Revenue , for the Respondent. 

18B United States Board of Tax Appeals. 


Docket No. 36283. j 

Capitol Building & Loan Assn., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Affidavit of Chas. S. Elliott & C. A. Sterling. 

Chas. S. Elliott and C. A. Sterling, being first duly 
sworn, depose and say that they, as president hnd secre¬ 
tary, respectively, of the Capitol Building & Loan Asso¬ 
ciation, the above-named petitioner, know as such and of 
their own personal knowledge that from March! 13, 1926, 

i 

the date the petitioner filed with the Collector of Internal 
Revenue at Wichita, Kansas, a paper entitled “Corporation 
Income Tax Return for the Calendar year 1925’!’ no com¬ 
munication was received by petitioner from the respondent 
or anyone in his behalf in respect of petitioner’is liability 
for Federal income taxes for the said year 192p (except 
the notice and demand from said Collector for tlnj payment 
of income taxes and interest for the year 1925, received in 
June 1926, annexed hereto and marked Ex. 1) fintil peti¬ 
tioner received the letter dated January 9, 1928, a copy 
of which is annexed and referred to in the petition filed 
in the above-entitled cause. 

(Signed) CHAS. S. ELLIOTT, 

President. 

“ C. A. STERLING, 

Secretary. 
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Subscribed, and sworn to before me this 3rd day of 
February, 1931. 

(Signed) STELLA B. HAMILTON, 

[seal.] Notary Public , State of Kansas. 

My commission expires June 10, 1933. 

18C Ex. 1. 

Notice and Demand for Income Tax. 

Form 17A, U. S. Internal Revenue, Revised Jan., 1924. 

2-9487. 

Old Amount Balance 

balance. Date. Tax. Paid. Payable. 

Tax due on 1925 income 

tax return .. 9,288.05 

1% Interest on Delin¬ 

quent instalment from 
3/15/26 to 6/1/26. 55.73 


9,343.78 

Interest . 31.14 


9,374.92 Paid 

Notice is hereby given that there has been assessed 
against you the amount of tax stated above. Demand is 
hereby made for the immediate payment of said tax. If 
payment is not made within ten days after date of this 
notice, the Act provides that a penalty of 5 per cent of the 
amount of tax due will be added, plus interest at the rate 
of 1 per cent per month, until paid. 

Capitol Bldg. & Loan Ass’n, 6th & Kansas Avenue, Topeka, 

Kansas. 

Date:-. 

To the Collector of Internal Revenue: 

I inclose herewith the sum of $— in payment of the tax 
shown above. 

Name:-, 

Address:-. 

Collector’s Paid Stamp: District of Kansas. Paid June 
21,1926. H. H. Motter, Collector. 

Receipt:-. 


Remarks. 

April, 1926, #401206. 
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i 

To avoid penalty and interest this tax pmst be paid 
within 10 days from the above date to the Collector of In¬ 
ternal Revenue at Wichita, Kansas. 

Return this form with remittance. 

I 

i 

19 United States Board of Tax Appeals. iFiled Feb. 12, 

1931. 

I 

| 

United States Board of Tax Appeals. 

i 

Docket No. 36283. j 

The Capitol Building and Loan Association, Petitioner, 

I 

v. 

I 

Commissioner of Internal Revenue, Respondent. 

Motion to Submit. 

Come now the petitioner and the respondent by their 
respective attorneys of record and move tha|t the above- 
entitled appeal be submitted upon the stipulation between 
counsel this day filed herein; and that either party may 
file with the Board within sixty days from the date this 
motion may be granted a written brief of argument in re¬ 
spect of the jurisdiction of the Board to hear and deter¬ 
mine the matter of the tax liability of the petitioner for 
the year 1925. 

L. L. HAMBY, ! 

Attorney for petitioner. 

C. M. CHARES^, 

General Counsel, Bureau of Internal 

Revenue, for the Respondent. 

20 United States Board of Tax Appeals, Washington. 

j 

Docket No. 36283. 

! 

The Capitol Building and Loan Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Order. 

The parties to the above-entitled proceeding having filed 
a joint motion that said proceeding be submitted upon the 
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stipulation between counsel, filed February 12, 1931, and 
that either party may file with the Board within 60 days 
from the date of this motion a written brief in respect of 
the jurisdiction of the Board to hear and determine the 
matter of the tax liability of the petitioner for the year 
1925, it is 

Ordered: That said motion be and the same is hereby 
granted and the proceeding assigned to Mr. Trammell, 
Division No. 2, for decision; and it is further 

Ordered: That either party may, on or before April 11, 
1931, file a written brief pursuant to said motion. 

Dated Washington, D. C., February 17, 1931. 

(Signed) " LOGAN MORRIS, 

Chairman. 

A true copy. Teste: 


[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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23 B. T. A., —. 


United States Board of Tax Appeals. 


Docket No. 36283. 


Capitol Building & Loan Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated June 24, 1931. 

L. L. Hamby, Esq., for the petitioner. 

J. Arthur Adams, Esq., and Frank A. Surine, Esq., for 
the respondent. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Opinion. 

Trammell : This proceeding involves deficiencies for 1924 
and 1926 in the amount of $11,630.50 and $927.70, respec- 
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I 

tively, and the further question as to whethjer the Board 
has jurisdiction for 1925, for which year the respondent 
has determined an overassessment of $122.51. 

The parties have stipulated that there are ijo deficiencies 
for either of the years 1924 and 1926, but that there were 
overpayments in taxes in the amounts of $]L1,630.50 and 
$5,729.49 for 1924 and 1926, respectively. With respect, 
however, to interest paid on the above amounts, the pe¬ 
titioner contends and the respondent denies that the Board 
has jurisdiction to make a determination. For 1924, the 
petitioner was assessed interest in the amount of $2,132.71, 
of which the petitioner paid $2,010.30 on June 13, 1928, 
and the balance, $122.51, was paid by a credit on the tax 
liability for 1925. The petitioner was assessed interest on 
the 1926 taxes in the amount of $94.94, all <j)f which was 
paid on or before March 31, 1928, $36! having been 
22 paid on June 15, 1927, and $58.94 on M^rch 31, 1928. 
This interest was added to the tax and collected. 

The controversy relates to the question ak to whether 
the Board has jurisdiction to determine whethejr the amount 
of interest paid on a conceded overpayment of taxes is an 
overpayment. j 

Our jurisdiction to determine overpayment^ rests upon 
section 284 (e), which provides as follows: 

If the Board finds that there is no deficiency and further 
finds that the taxpayer has made an overpayment of tax 
in respect of the taxable year in respect of which the 
Commissioner determined the deficiency, the Board shall 
have jurisdiction to determine the amount of such over¬ 
payment and such amount shall, when the decision of the 

Board has become final, be credited or refunded to the 

* • 

taxpayer as provided in subdivision (a). Su0h refund or 
credit shall be made either (1) if claim therefor was filed 
within the period of limitation provided for ifi subdivision 
(b) or (g) or (2) if the petition was filed with the Board 
within four years after the tax was paid, or,jin the case 
of a tax imposed by this Act, within three yeprs after the 
tax was paid. ! 

It is to be observed that if the Board find$ that there 
is no deficiency and further finds that the taxpayer has 
made an overpayment of tax for the taxable ypar in which 
a deficiency was determined, it shall have jurisdiction to 

i 

I 

i 
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determine the amount of the overpayment. Such overpay¬ 
ment referred to is an overpayment of tax . The interest 
on a tax is not a tax, but is something in addition to the 
tax. The additions to the tax or additional amounts added 
to the tax are not the tax which is referred to in the statute 
which we can find has been overpaid. We have held that 
a deficiency, notice of which was sent to a taxpayer 

23 and which is in part due to an erroneous refund, 
would not be increased by an amount equal to the 

interest paid by the Commissioner at the time of making 

such refund, although motion to do so is timely made. 

Joseph Levy et al., 18 B. T. A. 337. In the same case 

we held that interest does not fall within the terms of 

section 308 (e) of the Revenue Act of 1926, which provides 

that the Board shall have power to determine whether 

anv additional amount or addition to the tax should be 
* 

assessed. 

We have also held that interest paid to a taxpayer at the 
time of an erroneous refund is not an amount 4 ‘otherwise 
rebated or refunded” and does not fall within the definition 
of a statutory deficiency. L. G. Wolfe, Administrator, 20 
B. T. A. 1065. 

In our opinion, the interest on the amount asserted as 
deficiencies which was subsequently determined to have 
been overpayments is not itself an overpayment of tax, 
and consequently we have no jurisdiction to determine the 
matter. 

Reviewed by the Board. 

Judgment will be entered under Rule 50. 

24 23 B. T. A. —. 

Unitedi States Board of Tax Appeals. 

Docket No. 36283. 

Capitol Building & Loan Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated July 13,1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 
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I 

L. L. Hamby, Esq., for the petitioner. ! 

J. Arthur Adams, Esq., and Frank A. Surijne, Esq., for 
the respondent. j 

Supplemental Opinion. 

Trammell: In the opinion in this proceeding promulgated 
June 24, 1931 we did not pass upon one of the issues in¬ 
volved in the proceeding, to-wit, whether thq Board had 
jurisdiction for the taxable year 1925. i 

With respect to that issue the evidence discloses that the 
petitioner, believing and contending that it was exempt 
from liability for income taxes, but being required to hie 
a return or face a penalty for failing to do so, filed on 
March 12, 1926 a paper entitled “Corporation Income Tax 
Return for Calendar Year 1925” on which wa^ given most 
of the information called for thereon in respect to items 
that represent gross income and deductions therefrom but 
omitting to state any net income subject to tjhe tax, any 
claim for credit as a taxable corporation, any amount of 
statutory gross income, any amount as the sijm of statu¬ 
tory deductions and omitting to show any amount as 
25 a tax. Attached to this paper designated a return 
was a written protest signed by the petitioner dis¬ 
claiming any liability for the filing of the return or the 
payment of taxes but claiming exemption theifefrom as a 
domestic building and loan association. No h m ount was 
paid upon the filing of this paper. 

From the information contained in the aforesaid paper 
respondent computed and thereafter without inailing the 
notice required by section 274 (a) assessed a tax against 
the petitioner in the amount of $9,288.05 on Miy 26, 1926. 
In June, 1926 interest upon said tax was assessed in the 
amount of $86.87 and thereafter upon notice afid demand 
from the Collector the petitioner paid said tax dnd interest 
under protest. Thereafter on January 9,1928 tjie respond¬ 
ent mailed the petitioner a letter accompanied by a state¬ 
ment upon which was set forth the tax liability! of the pe¬ 
titioner for each of the years 1924, 1925 and 1926. The 
petitioner received no communication whatevet from the 
respondent from the date it filed on March 1^, 1926, the 
aforesaid paper entitled “Return” until it received the 
letter of January 9, 1928 further than notice and dem- 


22 THE CAPITOL BUILDING & LOAN ASSN. VS. 

for payment from the Collector. Within 60 days after the 
date of the notic- of deficiency of January 9, 1928, the pe¬ 
titioner filed its petition with the Board of Tax Appeals. 

The Commissioner later credited against the taxes he 
had assessed for 1924 an overassessment and overpayment 
of $122.51 of the taxes for 1925. 

The petitioner contends that as the Commissioner claims 
a larger amount due than that shown upon the return 

26 and admitted to be due that the Board has jurisdic¬ 
tion to hear and redetermine the entire liability, 

otherwise it has no jurisdiction. 

We may entirely agree with the taxpayer’s contention 
that when it filed its return in which it did not set forth 
any amount as the tax and accompanied that return with 
a statement and protest that no tax was due upon the 
ground that it was an exempt corporation that when the 
Commissioner asserted any amount as a tax that the 
amount so asserted was a deficiency, upon the authority 
of Continental Accounting and Audit Company , 2 B. T. A. 
761, but conceding this to be true, there is another difficulty 
in this case. The petitioner has paid all the tax claimed 
to be due and has not received a notice from the Commis¬ 
sioner asserting any deficiency. Conceding that no amount 
was shown as a tax by the taxpayer on his return or that 
no return was made by the taxpayer, then in order to be 
a deficiency theiie must be some amount asserted which ex- 
ceeds the tax previously assessed or collected without as¬ 
sessment. This i is not a case where a claim in abatement 
was rejected and by the rejection thereof the Commissioner 
in effect asserted an additional tax liability in excess of 
that previously paid from which the taxpayer is now ap¬ 
pealing but is a case where the Commissioner is not as¬ 
serting any amount in excess of that previously paid before 
the sending of the notice of the deficiencies which involved 
the other years only. In the present notice of deficiency 
the Commissioner merely stated that there had been an 
overassessment for 1925. Clearly this did not give us juris¬ 
diction to determine the amount of the overassessment. 

It mav well be that the Commissioner acted illegallv in 
collecting the tax for 1925 in that he did not send a 

27 notice of deficiency, and it may well be true that the 
taxpayer could have enjoined the collection of the 

tax upon that theory, but these are questions with which 
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i 

we have no concern. In any event, the Commissioner has 
not mailed to the taxpayer a notice of the deficiency based 
upon which the taxpayer may appeal to the Board for a 
redetermination thereof. 

The proceeding, so far as 1925 is concerned, will there¬ 
fore be dismissed for lack of jurisdiction. 

Order of dismissal will be entered accordingly. 

28 United States Board of Tax Appeals, Washington. 

Docket No. 36283. 

i 

Capitol Building & Loan Association, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated July 13, 1931, it is 

Ordered and decided: That the proceeding relating to 
the year 1925 be, and the same is hereby, dismissed for lack 
of jurisdiction. 

Enter. 

(Signed) CHARLES M. TRAMMELL, 

Member . 

Entered Jul. 14, 1931. 

i 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

29 United States Board of Tax Appeals, Washington. 

Docket No. 36283. | 

I 

The Capitol Building & Loan Association, Petitioner, 

v. i 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to opinion promulgated June 24, 1931 and sup¬ 
plemental opinion promulgated July 13,1931, the petitioner 

i 

i 
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on October 6,1931, having filed a recomputation under Rule 
50 showing overpayments for the years 1924 and 1926, in 
the amounts of $11,630.50 and $5,729.49, respectively, and 
on October 7, 1931 the respondent having filed notice of 
settlement also showing overpayments for same amounts 
for said years, it is 

Ordered and decided that there are overpayments for the 
years 1924 and 1926 in the amounts of $11,630.50 and $5,- 
729.49, respectively; and that there are no deficiencies for 
said years. 

Enter. 

(Signed) I CHARLES M. TRAMMELL, 

Member. 

vlh. 

Entered Oct. 13,1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 Received Dec. 21,1931. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. Filed Dec. 19, 1931. 

United States Board of Tax Appeals. 

Docket No. 36283. 

Capitol Building & Loan Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation Between Counsel for Review by the Court of 
Appeals of the District of Columbia. 

In accordance with the provisions of section 1002(d) of 
the Revenue Act of 1926 as amended, it is hereby stipulated 
and agreed by and between counsel for the petitioner and for 
the respondent in the above entitled cause that the orders 
and decisions of the United States Board of Tax Appeals 
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I 

herein shall be reviewed on appeal to the Court of Appeals 
of the District of Columbia. 

Done at Washington in the District of Columbia this 19th 
dav of December, 1931. 

L. L. HAMBY, j 

Attorney for Petitioner. 

C. M. CHAREST, 

General Counsel, Bureau of Internal 

Revenue , Attorney for Respondent. 

31 United States Board of Tax Appeals. Filed Dec. 19, 

1931. 

I 

United States Board of Tax Appeal^. 

Docket No. 36283. 

i 

Capitol Building & Loan Association, Petitioner, 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. j 

Now comes Capital Building & Loan Association and 
respectfully represents: 

I. Petitioner is a corporation existing under arid by virtue 
of the laws of the State of Kansas, having its office and 
place of business in Topeka in said State. 

II. Respondent, David I. Burnet, is United States Com¬ 
missioner of Internal Revenue, having succeeded as such 
Commissioner Robert H. Lucas who in turn succeeded as 
such Commissioner David H. Blair who was Commissioner 
of Internal Revenue at the time the assessments hereinafter 
referred to were made and thenceforth until subsequent to 
the filing of the petition with the United States Board of 

Tax Appeals to redetermine the liability of petitioner. 

32 III. During the year 1926 the said David H. Blair 
made certain assessments of income tax^s and in¬ 
terest thereon against petitioner for the years jL924, 1925 
and 1926 and transmitted them for collection to the United 
States Collector of Internal Revenue at Wichith, Kansas, 
within the jurisdiction of the United States Circuit Court 
of Appeals for the Tenth Circuit. Upon notice from and 
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on October 6,1931, having filed a recomputation under Rule 
50 showing overpayments for the years 1924 and 1926, in 
the amounts of $11,630.50 and $5,729.49, respectively, and 
on October 7, 1931 the respondent having filed notice of 
settlement also showing overpayments for same amounts 
for said years, it is 

Ordered and decided that there are overpayments for the 
years 1924 and 1926 in the amounts of $11,630.50 and $5,- 
729.49, respectively; and that there are no deficiencies for 
said years. 

Enter. 

(Signed) CHARLES M. TRAMMELL, 

Member. 

vlh. 

Entered Oct. 13,1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 Received Dec. 21,1931. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. Filed Dec. 19, 1931. 

United States Board of Tax Appeals. 

Docket No. 36283. 

Capitol Building & Loan Association, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation Between Counsel for Review by the Court of 
Appeals of the District of Columbia. 

In accordance with the provisions of section 1002(d) of 
the Revenue Act of 1926 as amended, it is hereby stipulated 
and agreed by and between counsel for the petitioner and for 
the respondent in the above entitled cause that the orders 
and decisions of the United States Board of Tax Appeals 
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herein shall be reviewed on appeal to the Court of Appeals 
of the District of Columbia. 

Done at Washington in the District of Columbia this 19th 
dav of December, 1931. 

L. L. HAMBY, | 

Attorney for Petitioner. 

C. M. CHARESTj 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 

i 

31 United States Board of Tax Appeals. Fliled Dec. 19, 

1931. j 

United States Board of Tax Appeal^. 

Docket No. 36283. 

| 

j 

Capitol Building & Loan Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

i 

i 

Now comes Capital Building & Loan Association and 
respectfully represents: 

I. Petitioner is a corporation existing under and by virtue 
of the laws of the State of Kansas, having it£ office and 
place of business in Topeka in said State. 

II. Respondent, David I. Burnet, is United States Com¬ 
missioner of Internal Revenue, having succeeded as such 
Commissioner Robert H. Lucas who in turn succeeded as 
such Commissioner David H. Blair who was Commissioner 
of Internal Revenue at the time the assessments hereinafter 
referred to were made and thenceforth until subsequent to 
the filing of the petition with the United Stated Board of 

Tax Appeals to redetermine the liability of petitioner. 

32 III. During the year 1926 the said David H. Blair 
made certain assessments of income taxes and in¬ 
terest thereon against petitioner for the years 1924, 1925 
and 1926 and transmitted them for collection to the United 
States Collector of Internal Revenue at Wichita, Kansas, 
within the jurisdiction of the United States Circuit Court 
of Appeals for the Tenth Circuit. Upon notice from and 




26 


THE CAPITOL BUILDING & LOAN ASSN. VS. 


demand by the said Collector petitioner paid the taxes and 
interest under protest. 

IV. Petitioner and respondent, by their respective coun¬ 
sel, have stipulated, agreed and consented, as they may law¬ 
fully do, that the petition for review herein of the decision 
of the said Board of Tax Appeals shall be filed and heard in 
the Court of Appeals of the District of Columbia. 

V. The nature of the controversy is entirely jurisdic¬ 
tional, two distinct questions being involved, namely, (1) 
whether the Board of Tax Appeals has jurisdiction to de¬ 
termine the liability of petitioner for the year 1925; and 
(2) whether the Board has jurisdiction to determine that 
the amount of interest paid on a conceded overpayment of 
taxes is an overpayment. 

Petitioner’s Assignments of Error . 

1. The Board of Tax Appeals erred in holding and con¬ 
cluding that it did not have jurisdiction to determine the 
amount of the liability of petitioner for income taxes for the 
year 1925. 

33 2. The Board of Tax Appeals erred in holding and 

concluding that it did not have jurisdiction to deter¬ 
mine whether the amount of interest paid by petitioner upon 
an admitted overpayment of income taxes, is an overpay¬ 
ment within the purport, intention and meaning of the Reve¬ 
nue Act of 1926 as amended by the Revenue Act of 1928. 

3. The Board of Tax Appeals erred in failing to enter an 
order finding petitioner had made an overpayment of inter¬ 
est on income taxes paid for the years 1924 and 1926. 

L. L. HAMBY, 

Attorney for Petitioner , 
Transportation Building y 

Washington , D. C . 
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34 United States Board of Tax Appeals. Filed Dec. 19, 

1931. | 

United States Board of Tax Appeal^. 

i 

Docket No. 36283. j 

j 

Capitol Building & Loan Association, Petitioner, 

i 7 


Commissioner of Internal Revenue, Respondent. 

Prcccipe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

I 

You will please prepare and within sixty days from the 
date of filing of the petition for review in the alcove entitled 
case transmit to the Clerk of the Court of Appeals of the 
District of Columbia certified copy of the following records 
and documents: I 

1. The docket entries of all proceedings beforp the Board 
of Tax Appeals in the above entitled appeal which shall in¬ 
clude the filing of this praecipe. 

2. The petition of the taxpayer filed March 8,1928. 

3. The answer of the respondent filed May 22J1928. 

4. The stipulation of facts filed February 12,1931. 

5. The motion to submit upon stipulation between counsel 

filed February 12,1931. j 

6. The stipulation between counsel to admit certain state¬ 
ments and affidavits as evidence, filed February 12, 1931; 
together with the statements and affidavits thereunto at¬ 
tached. 

35 7. The order of the Board filed February 17,1931, 

granting the motion to submit filed February 12, 
1931. I 

8. Opinion of thr Board by Mr. Trammell, Division 2, 

filed June 24, 1931. j 

9. The supplementary opinion of the Board by Mr. Tram¬ 
mell, Division 2, filed July 13, 1931. 

10. The decision of the Board entered July 14, 1931, as 
to the year 1925. 
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11. The decision of the Board by Mr. Trammell, Division 
2, entered October 13, 1931. 

12. This praecipe. 


L. L. HAMBY, 

Attorney for Petitioner , 
Transportation Building , 

W ashing ton, D. C . 


36 Docket No. 36283. 

The Capitol Building & Loan Assn., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 35, inclusive, 
contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 7th day of 
January, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk . 

Endorsed on cover: Board of Tax Appeals. No. 5613. The 
Capitol Building & Loan Assn., appellant, vs. David Burnet, 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Feb. 17, 1932. Henry W. 
Hodges, Clerk. 
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JANUARY TERM, 1932. 

No. 5613 

THE CAPITOL BUILDING & LOAN ASSN., 

Appellant, 

7 

I 

vs. 

DAVID BURNET, Commissioner of Internal 

Revenue. 

I 

i 

_ | 

APPEAL FROM THE BOARD OF TAX APPEALS. 

1 

I 

_ 

BRIEF FOR APPELLANT. S 

I 

— 

i 

Statement of the Case. 

The sole question involved in this appeal is wheiher 
the Board of Tax Appeals has jurisdiction to hear 
and determine the income-tax liability of appellant for 
the year 1925. ! 
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The facts, stipulated by the parties, were very fully 
set forth in the supplementary opinion of the Board 
(R. 21). They are as follows: 

Appellant, believing and contending that it was 
exempt from liability for income taxes, but being re¬ 
quired to file a return or face a penalty for failing to 
do so, filed on March 12, 1926, a paper entitled “Cor¬ 
poration Income Tax Return for Calendar Year 1925,” 
on which was given most of the information called for 
thereon in respect to items that represent gross in¬ 
come and deductions therefrom, but omitting to state 
any net income subject to the tax, any claim for credit 
as a taxable corporation, any amount as statutory 
gross income, anv amount as the sum of statutorv 
deductions, and omitting to show any amount as the 
tax. Attached to the return was a written protest 
signed by appellant disclaiming any liability for the 
filing of a return or for payment of taxes, but claiming 
exemption therefrom as a domestic building and loan 
association. No amount was paid upon filing of the 
return. 

From the information contained in the return ap¬ 
pellee computed and thereafter, without mailing the 
notice required by section 274(a), assessed a tax 
against appellant in the amount of $9,288.05 on May 
26,1926. In June, 1926, interest upon the said tax was 
assessed in the amount of $86.87 and thereafter upon 
notice and demand from the Collector, appellant paid 
said tax and interest under protest. Thereafter, on 
January 9, 1928, appellee mailed the appellant a letter, 
accompanied by a statement, upon which was set forth 



the tax liability of appellant for each of the years 1924, 

1925 and 1926. Appellant received no communication 

whatever from the appellee from the day it filSd, on 

March 12, 1926, the aforesaid return until it received 

.1 

the letter of January 9, 1928, except the notice and 
demand for payment from the Collector. Within 1 sixty 
days after the date of the notice of deficiency oi Jan¬ 
uary 9, 1928, appellant filed its petition with the Board 
of Tax Appeals. j 

The appellee later credited against the taxes he had 
assessed for the year 1924 an overassessment! and 
overpayment of $122.51 of the taxes for 1925. 

Appellant contends that as no amount was shoyn as 
the tax by it upon its return, having asserted its (right 
to exemption, the assessment made by the appellee in 
the amount of $9,288.05, followed by the letter of Jan¬ 
uary 9, 1928, notifying appellant of its tax liability as 
determined by the appellee constituted notice of a 
deficiency which the Board of Tax Appeals ha^ the 
right to redetermine. 

I 

Assignment of Error. 

i 

In the petition for review by this Court three errors 
were assigned (R. 26). The second and third errors 
therein assigned, relating to the jurisdiction of the 
Board to find an overpayment of interest and its 
failure to enter an order to that effect, appellant now 
withdraws and will not urge either of them because 
the appellee has since settled with appellant by refund¬ 
ing the interest involved. Therefore only the jfirst 
assignment of error will here be urged, namely: 
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(1) The Board of Tax Appeals erred in holding and 
concluding that it did not have jurisdiction to deter¬ 
mine the amount of the liability of appellant for 

income taxes for the rear 1925. 

* 

Statutes Involved. 

The pertinent parts of the statute upon which ap¬ 
pellant relies are: 


Revenue Act of 1926. 

‘*Sec. 273. As used in this title in respect of 
a tax imposed by this title the term ‘deficiency’ 
means: 

(1) The amount by which the tax imposed by 
this title exceeds the amount shown as the tax 
by the taxpayer upon his return; but the amount 
so shown on the return shall first be increased 
by! the amounts previously assessed (or col¬ 
lected without assessment) as a deficiency, and 
decreased by the amounts previously abated, 
credited, refunded, or otherwise repaid in 
respect of such tax; or 

(2) If no amount is shown as the tax by the 
taxpayer upon his return, or if no return is 
made by the taxpayer, then the amount by 
which the tax exceeds the amounts previously 
assessed (or collected without assessment) as 
a deficiency; but such amounts previously as¬ 
sessed, or collected without assessment, shall 
first be decreased bv the amounts oreviouslv 

* JL •> 

abated, credited, refunded, or otherwise repaid 
in respect of such tax.” 

“Sec. 274. (a) If in the case of any taxpayer, 
the Commissioner determines that there is a 
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deficiency in respect of the tax imposed by this 
title, the Commissioner is authorized to send 
notice of such deficiency to the taxpayer by 
registered mail. Within 60 days afteij such 
notice is mailed (not counting Sunday ^is the 
sixtieth day) the taxpayer may file a petition 
with the Board of Tax Appeals for a redeter¬ 
mination of the deficiency. Except as other¬ 
wise provided in subdivision (d) or (/) qf this 
section or in section 279, 282, or 1001, no as¬ 
sessment of a deficiency in respect of tile tax 
imposed by this title and no distraint or pro¬ 
ceeding in court for its collection shall be piade, 
begun, or prosecuted until such notice has been 
mailed to the taxpayer, nor until the expiration 
of such 60-dav period, nor, if a petition has 
been filed with the Board, until the decision of 
the Board has become final. Notwithstanding 
the provisions of section 3224 of the Revised 
Statutes, the making of such assessment <jr the 
beginning of such proceeding or distraint dur¬ 
ing the time such prohibition is in force may be 
enjoined by a proceeding in the proper court.” 

“Sec. 279. (a) If the Commissioner bejieves 
that the assessment or collection of a deficiency 
will be jeopardized by delay, he shall immedi¬ 
ately assess such deficiency (together with all 
interest, additional amounts, or additions tjo the 
tax provided for by law) and notice and demand 
shall be made by the collector for the payment 
thereof. 

( b ) If the jeopardy assessment is made be¬ 
fore any notice in respect of the tax to which the 
jeopardy assessment relates has been mailed 
under subdivision (a) of section 274, then the 
Commissioner shall mail a notice under such 


l 
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subdivision within 60 days after the making of 
the assessment. 

( c ) The jeopardy assessment may be made 
in respect of a deficiency greater or less than 
that notice of which has been mailed to the tax¬ 
payer, despite the provisions of subdivision (/) 
of section 274 and whether or not the taxpayer 
has theretofore tiled a petition with the Board of 
Tax Appeals. The Commissioner shall notify 
the Board of the amount of such assessment, if 
the petition is filed with the Board before the 
making of the assessment or is subsequently 
filed, and the Board shall have jurisdiction to 

redetermine the entire amount of the deficiencv 

•/ 

and of all amounts assessed at the same time in 
co nn ect io n the re with . * ’ 




(k) Xo claim in abatement shall be filed in re¬ 
spect of any assessment made after the enact¬ 
ment of this Act in respect of any income, war- 
profits, or excess-profits tax.” 

‘!‘Sec. 284. ( e) If the Board finds that there 

is no deficiencv and further finds that the tax- 

•> 

payer has made an overpayment of tax in re¬ 
spect of the taxable year in respect of which 
* the Commissioner determined the deficiency, the 
Board shall have jurisdiction to determine the 
amount of such overpayment, and such amount 
shall, when the decision of the Board has become 
final, be credited or refunded to the taxpayer as 
provided in subdivision ( a ). Such refund or 
credit shall be made either (1) if claim therefor 
was filed within the period of limitation pro¬ 
vided for in subdivision (b) or (g), or (2) if the 



petition was filed with the Board within four 
years after the tax was paid, or, in the cage of a 
tax imposed by this Act, within three year^ after 
the tax was paid.” 

_ _ I 

Opinion of the Board of Tax Appeals. 

i 

The supplementary opinion of the Board (jEt. 21) 
deals with the question we are now presenting*, the 
Board having omitted to pass upon it in its original 
opinion (R. 18) which dealt with an issue which has 
been withdrawn. 


After stating the salient facts and the contention of 
appellant the Board said it might entirely agree with 
appellant’s contention but for the fact that appellant 
had paid the tax and has not received notice frc|m the 
Commissioner asserting any deficiency. It further 
stated that conceding no amount was shown as the tax 
by the taxpayer on its return, still in order to be a de¬ 
ficiency there must be some amount asserted tJy the 
Commissioner which exceeded the tax “previously 
assessed or collected without assessment.” 


ARGUMENT. 


The principal error made by the Board of Tax Ap¬ 
peals lies in interpreting the language of the statute. 
Specifically, the Board stated in the middle of page 22 
of the record: 


‘ 4 Conceding that no amount was shown as a 
tax by the taxpayer on his return or tliiit no 
return was made by the taxpayer, then in order 
to be a deficiency there must be some anjiount 
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asserted which exceeds the tax previously 
assessed or collected without assessment.” 
(Italics supplied.) 

The Board does not state the source of the language 
it used but it is found to be a deleted statement of what 
is contained in paragraph (2) of section 273 of the 1926 
Act {supra), three words of importance being omitted. 
Paragraph (2) of section 273 provides: 

“Sec. 273. As used in this title in respect of a 
tax imposed by this title the term ‘deficiency’ 
means— 


(2) If no amount is shown as the tax by the 
taxpayer upon his return, or if no return is 
made by the taxpayer, then the amount by which 
the tax exceeds the amounts previously assessed 
(or collected without assessment) as a de¬ 
ficiency; * * * ” 

There was no amount previously assessed (or col¬ 
lected without assessment) against appellant as a de¬ 
ficiency , and it must follow, therefore, that the total 

amount asserted bv the Commissioner in his letter of 

* 

January 9, 1928, as appellant’s liability for 1925 was a 

deficiency in taxes because no amount was shown as the 
* 

tax upon the return and no tax had been assessed or 
collected previously as deficiency. 

Section 274(a) (supra) provides that if the Commis¬ 
sioner determine a deficiency in respect of the tax he is 
authorized to send a notice thereof to the taxpayer by 
registered mail and within sixty days thereafter the 
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taxpayer may appeal to tlie Board. Now comes the im¬ 
portant part of this section which prohibits, except as 
provided in sub-divisions ( d) or (/) thereof or in sec¬ 
tions 279, 282 or 1001, any assessment of a deficiency 
in taxes or distraint or proceeding in court for iits col¬ 
lection until the Commissoner has sent the taxpayer a 
sixty day notice in writing by registered mail apprizing 
him of his tax liability as the Commissioner has [deter¬ 
mined it to be. The facts show and the Board concedes 

that the Commissioner made the assessment without 

1 

having first sent anv notice of deficiencv and thiit the 
first notice that appellant received advising it of i^s tax 
liability as determined by the Commissoner was the 
letter of January 9, 1928, within sixty days after which 
the appellant filed its petition with the Board (R. 21). 
Let us now look at the exceptions to see whether there 
was an assessment or collection previously made as a 

I 

deficiency. | 

Sub-divisions (d) and (/) of section 274 relate to 
waivers and mathematical matters and are not Appli¬ 
cable. Section 282 relates to bankruptcy proceedings 
and is not applicable. Section 1001 relates to assess¬ 
ments made pending appeal from the decision of the 
Board to a Circuit Court of Appeals and is not, ap¬ 
plicable. ! 

i 

The only remaining section coming within the excep¬ 
tions is section 279 (supra) which authorizes the Com- 
missioner to make an assessment without first giving 
the sixty days notice if he thinks collection of thej tax 
may be jeopardized by delay. It is left entirely to the 
discretion of the Commissioner whether he shall make 

I 


i 
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such an assessment and he is not required to give the 
taxpayer any notice that he considers collection of the 
tax to be in jeopardy. We must presume, therefore, 
that the assessment which the Commissioner made in 
May 1926 was such an assessment; otherwise his action 
would be wholly without authority. It is a presumption 
of law that a public officer in the commission of an act, 
acted within his authority, especially if there be any 
provision of law which authorized him so to act. Now, 
while section 279 authorized the Coinmissoner to make 
such an assessment as he made without first giving the 
sixty day notice it also provided in subdivision (b) 
thereof that if the Commissioner make such an assess¬ 
ment without first giving the sixtv dav notice lie shall 
thereafter send such a notice upon which the taxpayer 
shall have the same right of appeal to the Board as 
though the notice were sent before the assessment. 
When, and only when, such a notice is sent as required 
by section 279, can it be said that there has been an 
assessment as a deficiency. No such notice was sent 
until Januarv 9, 1928, and within sixty davs thereafter 
appellant filed its appeal with the Board. Obviously, if 
the Board’s decision be correct, the Commissioner could 
prevent every exempt corporation from appealing to 
the Board of Tax Appeals. If they attempted to assert 
the right of exemption that the law gives them the Com¬ 
missioner, instead of notifying them that they are not 
exempt but subject to the tax and informing them in a 
sixtv dav notice of the amount of the tax and giving 
them the right to appeal to the Board, could simply 
make an assessment and at his pleasure notify the tax- 
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payer that his liability is the amount which was previ¬ 
ously assessed and that there is therefore no deficiency, 

! 

leaving him without recourse to the Board. We would 
have the same result if a corporation claiming to be 
exempt under the law were compelled to file a Return 
which, instead of disclaiming any liability for taxes and 
showing no tax due, should set forth on the return an 
amount as its taxable net income and the amount of the 
tax thereon. In that case there would be applied sub- 
paragraph (1) of section 273, which defines deficiency 
to mean the amount bv which the tax asserted liy the 
Commissioner exceeds the amount shown as the tax by 
the taxpayer upon his return. It is plain that should 
such a return show the correct amount of the tax there 
would be no such deficiency and the exempt corpora¬ 
tion could not take the matter before the Board to con¬ 
test its liability. In short, it can only protect itself in 
the manner adopted by the appellant here, which filed 
a return giving the Commissoner all the information 
which he called for but omitting to claim any credit; as a 
taxable corporation or to set forth any taxable net in¬ 
come or any amount as the tax due and attaching to 
the face of the return a written protest disclaiming any 
liability for the payment of taxes upon the ground that 
it was a domestic building and loan association which 
is exempt from the payment of such taxes. 

The fact that the tax was paid after the assessment 
was made has nothing to do with the case for subpar¬ 
agraph (i) of section 279 provides: 

“Sec. 279. * * * j 

(i) * * * If the amount already collected 

exceeds the amount determined as the amount 

I 

• i 
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which should have been assessed, such excess 
shall be credited or refunded to the taxpayer as 
provided in section 284. If the amount deter¬ 
mined as the amount which should have been 
assessed is greater than the amount actuallv 
assessed, then the difference shall be assessed 
and shall be collected as part of the tax upon 
notice and demand from the collector.” 


We invite attention also to subdivision (e) of section 
284 (supra), which provides that if after the payment 
of the tax a petition is filed with the Board of Tax Ap¬ 
peals within the time that a claim for refund could be 
tiled, the filing of such petition with the Board shall 
take the place of and constitute the equivalent of a 
claim for refund. The petition herein was filed long- 
before the expiration of the time required by law for 
filing a claim for refund. 


With deference to the Board of Tax Appeals, it seems 
that its interpretation is a strained and unnatural one 
by which it seeks to deprive itself of jurisdiction rather 
than sustain its jurisdiction; and the conclusions which 
it has reached are most repugnant to the obvious spirit, 
purpose and intent of the act whose purpose was to 
give all taxpayers the right to have the Board pass upon 
their liability for taxes if the Commissioner asserted 
a greater amount than thev believed to be due. 


The Board has endeavored to distinguish the under¬ 
lying principle of its own decision in the case of the 
Appeal Of the Continental Accounting and Audit Co., 
2 B. T. A. 761, from the principle involved here but 
the distinction can only be made by faulty interpreta- 



tion such as we have already discussed consisting of 
the failure of the Board to have noticed that the tax 
previously assessed or collected must have been as¬ 
sessed or collected as a deficiency as that term is de¬ 
fined in the Act. The case cited bv the Board involves 

- 

the same principle as that here involved. Prior to the 
enactment of the 1924 Act, which created the Board of 
Tax Appeals, a taxpayer had the right to file a jjlaim 
for abatement of the whole or any part of the t^x as¬ 
sessed by the Commissioner and such assessment did 
not become final until the Commissioner acted upon the 
abatement claim. In the case cited an assessment was 
made against the taxpayer before the enactment of 
that act. Subsequent to its enactment the Conjmis- 
sioner rejected the claim for abatement. Upon itjs re¬ 
jection the taxpayer appealed to the Board of Tax| Ap¬ 
peals which held and has ever since held that until the 
claim was rejected there had been no final assessment 
of the tax and that since the 1924 and subsequent Acts 
contemplated that no tax shall be finally assessed With¬ 
out first giving notice to the taxpayer and affording 
him a right to appeal to the Board, the rejection o^ the 
claim in abatement constituted a determination of a 

I 

deficiencv in taxes to the full extent of the amouiit of 
* 

the rejection and gave the taxpayer the right to have 
the Board determine its liability. We have the same 
thing here only our case comes directly under the pro¬ 
visions of the act itself. Here the Commissioner made 
an assessment which the statute savs shall not be a 

i 

final one and shall not deprive the taxpayer of review 
by the Board of Tax Appeals unless he fails to file a 
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petition with the Board within sixty days after the 

Commissioner has notified him of the liability deter- 

* 

mined by sending him a notice in writing by registered 
mail. Appellant, as the Board has found in its state¬ 
ment of the facts, filed a petition to the Board within 
sixty days after it receiyed notice by registered mail 
from the Commissioner asserting its determined lia¬ 
bility of the petitioner for the year 1925 as well as for 
the two other years. The Board also found that until 
that letter was sent the Commissioner had never sent 
any communication whatever to appellant subsequent 
to the assessment of the tax. Now the Board savs that 
the principle of the Continental Audit case can not be 
applied here because in that case the tax was not paid 
although it was assessed, whereas they say in our case 
the tax was paid, and since the amount did not exceed 
that which the Commissioner savs is the liability of ap- 
pellant there was no deficiency. The Board fails to 
point out what payment of the assessment has to do 
with it. "We have already shown by subparagraph ( e) 
of section 284 that the Board has jurisdiction to de¬ 
termine an overpayment of taxes which contemplates 
that the taxpayer has the right to make payment of a 
tax whether it is actually assessed or merely asserted 
as a deficiency. There is no reason why the taxpayer 
should not be permitted to pay any tax assessed or even 
asserted and avoid the accrual of interest against him 
should it ultimately develop that the assessment or the 
deficiency asserted was either wholly or partly correct, 
especially, if by paying it he may not only recover it 
but obtain interest upon any part overpaid. 
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Finally, we wish to point out in the Board’s ptate- 
ment that by the letter of January 9, 1928, the Com¬ 
missioner specifically asserted what he called aJ defi¬ 
ciency for the year 1924 and the year 1926 but did not 

i 

assert a deficiency for the year 1925. The Board has 

overlooked the fact that it was the sending of that 

letter of January 9 wherein the Commissioner for the 

first time after the assessment determined the liability 

* 

of appellant for 1925 and notified him thereof. Since 

i 

the law required in every case where an assessment is 
made without first sending a sixty day notice, that a 
notice shall be sent after the assessment bv the Com- 

* i 

missioner to the taxpayer notifying him of his liability 

and giving him the right to appeal to the Board of Tax 

Appeals within sixty days after the date of such notice, 

it is plain that the letter of January 9, 1928, which is 

the only one ever sent to appellant, constituted, itself, 

the notice required by section 279 and was under that 

section a notice of deficiency to the full amount assorted 

because the appellant disclaimed any liability for thxes 

upon the filing of its return and failed to admit or show 

anv amount thereon as the tax. 

* 

In passing it is interesting to note that the B<j>ard 
has failed to observe that in the Continental Audit pase 
the Commissioner did not in his letter rejecting 1 the 
abatement claim inform or notify the taxpayer that he 
was asserting any deficiency. On the contrary, 
Commissioner denied that he was asserting any 
ciencv at all and claimed that he was merely re-affirm- 
ing the tax which he had previously assessed. If the 

Board’s reasoning in the Continental Audit case was 

1 


the 

ckefi- 


i 
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right its reasoning here is wrong. Whether the Board 
was right or wrong in that case appellant is fully pro¬ 
tected here by the provisions of the 1926 Act with which 
the Commissioner did not comply until he wrote the 
letter of January 9, 1928. In writing that letter he 
was only required, under section 279(2?), to notify the 
taxpayer of the amount of its liability determined for 
the year 1925 following the assessment made under 
section 279. In the letter of January 9 the Commis¬ 
sioner did notify appellant of the amount of liability 
determined for that year and the amount which he had 
previously assessed. Whether he called it a deficiency 
or not the law says it is a deficiency if the taxpayer 
filed no return or showed no amount to be the tax on 
his return. 

Respectfully submitted, 

! L. L. HAMBY, 

Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1932 
_ 

I 

No. 5613 I 

I 

The Capitol Building & Loan Assn., appellant 

v. I 

David Burnet, Commissioner of Internal Reve- 

nue, appellee 

I 

— 

I 

APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 

BRIEF FOR APPELLEE 

i 

— 

i 

PREVIOUS OPINION 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 21), which is 
reported in 23 B. T. A. 1116. 

JURISDICTION 

The appeal is taken from a decision (ordfer of 
redetermination) of the Board of Tax Appeals 
entered July 14, 1931. (R. 23-24.) The cajse is 

brought to this court by a petition for review filed 
December 19, 1931 (R. 25), pursuant to the provi¬ 
sions of Sections 1001, 1002, and 1003 of the Reve¬ 
nue Act of 1926, c. 27, 44 Stat. 9, 109,110. 

(i) 
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question presented 

Whether the Board erred in refusing to deter¬ 
mine the tax liability of appellant for the year 1925 
and/or in dismissing the petition for review for 
that year for lack of jurisdiction. 

STATUTES INVOLVED 

The statutes involved will be found in the Appen¬ 
dix, infra, pp. 15-21. 

STATEMENT 

The findings of the Board of Tax Appeals, which 
are set out in its opinion, are substantially as fol¬ 
lows (R. 21-22): 

Appellant, believing and contending that it was 
exempt from liability for income taxes, but being 
required to file a return or face a penalty for fail¬ 
ing to do so, filed on March 12, 1926, a paper en¬ 
titled “ Corporation Income Tax Return for 
Calendar Year 1925,” on which was given most of 
the information called for thereon in respect to 
items that represent gross income and deductions 
therefrom but omitting to state any net income 
subject to the tax, any claim for credit as a taxable 
corporation, any amount of statutory gross income* 
any amount as the sum of statutory deductions, and 
omitting to show any amount as a tax. Attached 
to this paper designated a return was a written 
protest signed by the appellant disclaiming any lia¬ 
bility for the filing of the return or the payment of 
taxes, but claiming exemption therefrom as a do- 
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mestic building and loan association. No Amount 
was paid upon the filing of this paper. 

From the information contained in the afore¬ 
said paper appellee computed and thereafter, 
without mailing the notice required by Section 
274 (a), assessed a tax against the appellant in the 
amount of $9,288.05 on May 26, 1926. In June, 
1926, interest upon said tax was assessed pi the 
amount of $86.87 and thereafter upon notice and 
demand from the Collector the appellant paid said 
tax and interest under protest. Thereafter, on 
January 9, 1928, the appellee mailed the appellant 
a letter accompanied by a statement upon which 
was set forth the tax liability of the appellant for 
each of the years 1924,1925, and 1926. The Appel¬ 
lant received no communication whatever fropi the 
appellee from the date it filed on March 12,19^6, the 
aforesaid paper entitled “Return” until it received 
the letter of January 9, 1928, further than potice 
and demand for payment from the Collector. 
Within 60 days after the date of the notice df de¬ 
ficiency of January 9, 1928, the appellant filed its 
petition with the Board of Tax Appeals. 

The Commissioner later credited against the 

i 

taxes he had assessed for 1924 an overassessment 

L 

and overpayment of $122.51 of the taxes for 1925. 

The first paragraph of the letter dated January 
9, 1928, referred to in the Board’s findings of fact 
reads as follows (R. 5): 

! 1 

The determination of your tax liability 
for the years 1924, 1925, and 1926 discloses 


i 
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a deficiency of $12,558.20 for the years 1924 
and 1926 and an overassessment of $122.51 
for the year 1925, as shown by the attached 
statement. 

The first and second paragraphs of page 4 of the 
statement attached to said letter read as follows 
(R. 9): 

The overassessment shown herein will be 
made the subject of a Certificate of Over¬ 
assessment which will reach you in due 
course through the office of the Collector of 
Internal Revenue for your district and will 
be applied by that official in accordance with 
Section 284 of the Revenue Act of 1926. 

The right of petition as indicated on Page 
1 of this letter refers only to any deficiency 
in tax indicated herein inasmuch as there is 
no provision in the Revenue Act of 1926 
granting the right of petition against the de¬ 
termination of any over assessment found 
upon a review of your returns . 

The appellant has not at any time filed any claim 
for abatement or refund of anv Federal income tax 
or interest assessed or paid for the year 1925. 
(R. 13.) 

The Board of Tax Appeals held that the appel¬ 
lant had paid all the tax claimed to be due for 1925 
and had not received a notice from the Commis¬ 
sioner asserting any deficiency, and that the notice 
of deficiency relied upon showed an overassessment 
and not a deficiency. Therefore it dismissed the 
petition for review in so far as it related to the year 
1925. 
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ARGUMENT 

The deficiency notice of January 9, 1928, on which the 
taxpayer based his appeal to the board, noticed him 
of deficiencies for other years and of an overassess¬ 
ment for the taxable year 1925; there has been na 
determination of a deficiency by the commissioner 
from which the taxpayer was entitled to appeal or if 
there has been, the taxpayer did not appeal from it 
within the time prescribed by law; hence th^ board 
had no jurisdiction to determine the amount] of an 
overpayment for that year 

The Board of Tax Appeals is an administrative 
tribunal of limited jurisdiction. W illiayrisport 
Wire Rope Co. v. United States, 277 U. Sj>. 551. 
Hence, it has jurisdiction only where the {Condi¬ 
tions of the statute conferring jurisdiction upon it 
are met. There is no presumption that the Board 
has jurisdiction in any case. Southern California 
Loan Association, 4 B. T. A. 223; William C. Shan- 
ley, Jr., 7 B. T. A. 521, affirmed (C. C. A. 5tjh), 28 
F. (2d) 1018. S 

The Board was created under the Revenue Act of 
1924 to review determinations of deficiencies l>y the 

i 

Commissioner of Internal Revenue and to afford 

i 

administrative relief from such determinations be- 

i 

fore assessment and collection of the additional 
taxes proposed. Old Colony Trust Co. v. Commis¬ 
sioner, 279 U. S. 716. 

i 

The Revenue Act of 1926 made certain changes 
in the organization and powers of the Board (see 
Old Colony Trust Co. v. Commissioner, supra') but 
did not bring about any change in its fundamental 
purpose. 
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On the contrary, this statute, even more clearly 
than the Revenue Act of 1924, limited the Board’s 
jurisdiction to cases where the Commissioner had 
determined a deficiency. 

Section 274 (a) of the Revenue Act of 1926 pro¬ 
vides: 

If in the case of any taxpayer the Com¬ 
missioner determines that there is a de¬ 
ficiency in respect of the tax imposed by this 
title, the Commissioner is authorized to send 
notice of such deficiency to the taxpayer by 
registered mail. Within 60 days after such 
notice is mailed (not counting Sunday as 
the sixtieth day) the taxpayer may file a 
petition with the Board of Tax Appeals for 
a redetermination of the deficiency. * * * 

Thus under this provision the taxpayer’s peti¬ 
tion to the Board must be a petition 4i for a rede¬ 
termination of the deficiency” proposed by the 
Commissioner. 

Section 274 (b) provides for the assessment and 
collection of the amount “redetermined as the defi¬ 
ciency bv the decision of the Board.” Subdivi- 
sion (e) of Section 274 provides that the Board 
* i shall have jurisdiction to redetermine the correct 
amount of the deficiency,” even if greater than that 
proposed by the Commissioner, provided a claim 

therefor is asserted bv the Commissioner at or be- 

* 

fore the hearing or a rehearing. Moreover, sub¬ 
division (g) expressly states that in determining a 
deficiency for any taxable year the Board may con¬ 
sider such facts with relation to other taxable years 
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I 

as may be necessary for that determination, but 

_ i 

that the Board “shall have no jurisdiction td deter¬ 
mine whether or not the tax for any other taxable 
year has been overpaid or underpaid/’ 1 

The term “deficiency” is defined in Section 273 
and will be considered more particularly herein¬ 
after. At this point we wish to emphasize that 
under express provisions of the Revenue ^4ct of 
1926 the jurisdiction of the Board arisen only 
where there has been a determination of a de¬ 
ficiency by the Commissioner and the taxpayer files 
a petition to the Board from the Commissioner’s 
determination. The statute is not susceptible of 
any other construction, and the courts have So con¬ 
strued it. Jackson Iron & Steel Co. v. Commis¬ 
sioner, 54 F. (2d) 861 (C. C. A. 6th), certiorari de¬ 
nied, 286 U. S. 549; Peerless Woolen Mills vl Rose, 
28 F. (2d) 661 (C. C. A. 5th) ; Uncasville Mfg . Co. 
v. Commissioner, 55 F. (2d) 893 (C. C. A. 2d). See 
also Levy v. Commissioner, 48 F. (2d) 725 ( 0. C. A. 
9th). The Board has consistently so held. Co¬ 
lumbia State Savings Bank, 15 B. T. A. 2l9j; Cor¬ 
nelius Cotton Mills, 4 B. T. A. 255; Theodore Stan¬ 
field, 8 B. T. A. 787; Magdalena W. DeSab\chi, 4 

1 Because of this provision in the Revenue Act of 1926, 
which was not in the Revenue Act of 1924, the Board has 
considered that under it its jurisdiction is more clearly re¬ 
stricted to a determination of the correctness of the defi¬ 
ciency asserted by the Commissioner for the particular year 
and that it does not extend to other years for which over¬ 
assessments were found even though all the yearfe were 
audited at the same time. Cornelius Cotton Mills , 4 B. T. A. 
255. 
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B. T. A. 445; Frank C. Hughson, 10 B. T. A. 242; 
W. H. Morefield, 4 B. T/A. 394. 

Nor does Section 284 (e) constitute an exception 
to the rule that before the Board can take jurisdic¬ 
tion there must be a deficiency determined by the 
Commissioner. This section provides in part as 
follows : 

If the Board finds that there is no de¬ 
ficiency and further finds that the taxpayer 
has made an overpayment of tax in respect 
of the taxable year in respect of which the 
Commissioner determined the deficiency, the 
Board shall have jurisdiction to determine 
the amount of such overpayment, and such 
amount shall, when the decision of the Board 
has become final, be credited or refunded to 
the 1 taxpayer as provided in subdivision 
(a). * * * 

Thus under Section 284 (e) the Board has juris¬ 
diction to determine that instead of there being a 
deficiencv as determined bv the Commissioner there 
is in fact an overpayment and to determine the 
amount of the overpayment. But Section 284 (e) 
gives the Board no jurisdiction to determine 
whether an overassessment or overpayment found 
by the Commissioner is correct. 2 H . Stanley Bent, 

2 A possible exception may exist where the overassessment 
results from the rejection of an abatement claim. See TJti- 
casville Mfg. Co. v. Commissioner, supiu; John Wanamaker, 
Philadelphia, 22 B. T. A. 487, now pending before the Cir¬ 
cuit Court of Appeals for the Third Circuit. But it is 
unnecessary to consider that question, for no abatement 
-claim was filed in this case. 
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19 B. T. A. 181, affirmed 56 F. (2d) 99 (C. C. A. 
9th). In other words, the Board’s jurisdiction 
arises only as the result of a deficiency asserted by 
the Commissioner, but having attached by reason 
of the existence of a deficiency determined Ipy the 
Commissioner extends to its determination of an 
overpayment instead of a deficiency. 

The notice of deficiency dated January 9, 1928, 
from which the taxpayer appealed in this case, 
notified the taxpayer that there were deficiencies 
for the years 1924 and 1926 and an overasses^ment 
of $122.51 for 1925. (R. 5.) It advised tht tax¬ 

payer of certain adjustments made in the return 
for 1925, stated that on the basis of those adjust¬ 
ments the correct tax due was $9,165.54, or $|22.51 
less than the amount previously assessed, $9,2$8.05. 
(R. 7-8.) It was stated that this overassespment 
would be made the subject of a certificate of over- 
assessment and would be applied by the collector 
in accordance with Section 284 of the Revenup Act 
of 1926; that is, it would be credited or refunded 
according to the status of the taxpayer’s accounts. 
(R. 9.) (It was subsequently found to represent 
an overpayment and credited against taxes due for 
1924.) (R. 22.) | 

Thus the deficiency letter indicated an pver- 
assessment and not a deficiency for 1925. Idore- 
over, the taxpayer was warned that the right of 
petition extended only to the years for which de¬ 
ficiencies were found, as there was no provision in 
the Revenue Act of 1926 granting the right of 
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tion against the determination of any overassess¬ 
ment found upon a review of the returns by the 
Commissioner. (R. 9.) 

Notwithstanding this direct statement of the 
Commissioner that he had found no deficiency for 
1925, the taxpayer filed an appeal for 1925 as well 
as for 1924 and 1926, alleging that the Commis¬ 
sioner had asserted a deficiency of $9,165.54 for 
1925 and that there was no tax due for that vear. 

From what has been said we think it clear that 
the Commissioner’s letter of January 9,1928, does 
not disclose the determination of a deficiency of 
$9,165.54. From that purpose it is scarcely neces¬ 
sary to consider the statutory definition of the word 
“deficiency,” but an examination of the definition 
does not aid the appellant’s case. 

The term “deficiency” is defined in Section 273 
as follows : 

(1) The amount by which the tax imposed 
by this title exceeds the amount shown as the 
tax by the taxpayer upon his return; but the 
amount so shown on the return shall first be 
increased by the amounts previously assessed 
(or collected without assessment) as a de¬ 
ficiency, and decreased by the amounts pre¬ 
viously abated, credited, refunded, or other¬ 
wise repaid in respect of such tax; or 

(2) If no amount is shown as the tax by 
the taxpayer upon his return, or if no return 
is made by the taxpayer, then the amount 
by which the tax exceeds the amounts pre¬ 
viously assessed (or collected without assess- 
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ment) as a deficiency; but such amounts pre¬ 
viously assessed, or collected without assess¬ 
ment, shall first be decreased by the almounts 
previously abated, credited, refunded, or 

otherwise repaid in respect of such fax. 

* 

In this case the tax found due in the so-called 
deficiency letter was $9,165.54. Under Section 273 
there is no deficiency, for the reason thkt that 
amount exceeds the tax originally assessed and 
paid, $9,288.05. See William C. Shardey, Jr., 7 
B. T. A. 521, affirmed, 28 F. (2d) 1018 (Q. C. A. 
5th) ; Uncasville Mfg. Co. v. Commissioner} supra; 
Veeder v. Commissioner, 36 F. (2d) 342 (C. C. 
A. 7th). • | 

The taxpayer argues that no amount was shown 
as the tax upon the return and hence that (the en¬ 
tire amount of the tax asserted in the letter of 
January 9,1928, was a deficiency within the mean¬ 
ing of Section 273 (2). j 

This argument is based on decisions of the Board 
in which it has been held that where a taxpayer 
files a return under protest claiming that h^ is not 
subject to any tax for the reason that he is Exempt 
under the law, the tax subsequently asserted by 
the Commissioner may be regarded as a deficiency. 
Continental Accounting & Audit Co., 2 B.j T. A. 
761; Joirin Moir, 3 B. T. A. 21; Edward J. Lehmann, 
21 B. T. A. 664. Cf. Jackson Iron & Steell Co. v. 
Commissioner, supra. 

The Board conceded that if in the letter <jf Jan¬ 
uary 9, 1928, the Commissioner had been claiming 


i 

i 
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that the taxpayer should pay the tax of $9,288.05 
disclosed by the return, it might be held that the 
Commissioner was asserting a deficiency under the 
decisions of the Board in the cases just cited. But 
the letter of January 9,1928, was not of that nature. 
The tax disclosed by the return had been assessed 
in May, 1926, and paid in June, 1926, and the letter 
of January 9, 1928, was written to advise the tax¬ 
payer of an overassessment. 

We submit that if on the basis of the decision in 
the Continental Accounting & Audit Co. case there 
was a determination of a deficiencv in this case at 
anv time it occurred in 1926, when the Commis- 
sioner assessed the tax and made demand for the 
payment of the tax. If that assessment repre¬ 
sented a valid assessment of the deficiency, then 
there was no deficiency asserted January 9, 1928, 
within the meaning of Section 273 (2), for the cor¬ 
rect tax found due at that time was not greater 
than the amount previously assessed as a deficiency. 

On the other hand, if the assessment of May, 
1926, was not a valid assessment, the amount of 
$9,288.05 collected in June, 1926, represented an 
amount collected as a deficiency without assessment 
within the meaning of Section 273 (2), and as the 
correct tax found due in January, 1928, was less and 
not more than $9,288.05, there was no deficiency. 

It may be argued that both the assessment and 
the collection in 1926 were illegal. That may be 
true, but if so the remedy of the taxpayer is not 



13 


by way of an appeal to the Board two ye^rs after 
the assessment was made. 

If the taxpayer’s theory is correct that there was 
an assertion of the deficiency, it was made jn May, 
1926, upon notice and demand, and the taxpayer 
should have invoked the jurisdiction of the Board 
within sixty days after the notice of the deficiency 
as required by Section 274 (a). It might at the 
same time have sought to enjoin the collection of 
the tax during the pendency of the proceeding be¬ 
fore the Board as is permitted under Section 
274 (a), supra, or if that procedure would not have 
been permissible under the theory that the assess¬ 
ment was a jeopardy assessment it might h4ve filed 
a bond or paid the tax after taking an appeal with¬ 
out depriving the Board of jurisdiction. Walter 
S. Hughes, 10 B. T. A. 1159. The taxpayer clearly 
had the right to file a claim for refund and }f it did 
not secured redress to institute a proceeding in 
the district court. It did none of those things. 

Whatever it might have done in 1926, the tax¬ 
payer can not now invoke the jurisdiction; of the 
Board in order to secure a determination of an 
overpayment of the total tax paid when there has 
been no assertion of a deficiency, or if there was 
one, it occurred several years prior to the filing of 
the petition. See Clois L. Greene, 2 B. T. Jl 148; 
Percy N . Powers, 20 B. T. A. 753. Nor can it now 
invoke the jurisdiction of the Board to fihd out 
whether the assessment and collection of the tax in 
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1926 were illegal in that the Commissioner failed to 
follow the prescribed procedure. Clois L. Greene, 
supra . 

CONCLUSION 

The Board of Tax Appeals properly dismissed 
the appeal relating to the year 1925 for lack of 
jurisdiction, and its decision should be affirmed. 

Respectfully submitted. 

G. A. Youngquist, 
Assistant Attorney General . 
Sew all Key, 

Helen R. Carloss, 

Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

J. Arthur Adams, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 


November, 1932. 


APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: j 

Sec. 273. As used in this title in Respect 
of a tax imposed by this title the term “de¬ 
ficiency” means— 

(1) The amount by which the tax im¬ 
posed by this title exceeds the amount shown 
as the tax by the taxpayer upon his return; 
but the amount so shown on the returh shall 
first be increased by the amounts previously 
assessed (or collected without assessment) 
as a deficiency, and decreased by the 
amounts previously abated, credited, re¬ 
funded, or otherwise repaid in respect of 
such tax; or 

(2) If no amount is shown as the tax by 
the taxpayer upon his return, or if no return 
is made by the taxpayer, then the ajmount 
by which the tax exceeds the amounts pre¬ 
viously assessed (or collected without as¬ 
sessment) as a deficiency; but such amounts 
previously assessed, or collected wdthbut as¬ 
sessment, shall first be decreased % the 
amounts previously abated, credited, re¬ 
funded, or otherwise repaid in respect of 
such tax. 

Sec. 274. (a) If in the case of any tax¬ 
payer the Commissioner determines that 
there is a deficiency in respect of the tax 
imposed by this title, the Commissioper is 
authorized to send notice of such deficiency 
to the taxpayer by registered mail. Within 
60 days after such notice is mailed (not 
counting Sunday as the sixtieth day), the 
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taxpayer may file a petition with the Board 
of Tax Appeals for a redetermination of the 
deficiency. Except as otherwise provided 
in subdivision (d) or (f) of this section or 
in section 279,. 282, or 1001, no assessment 
of a deficiency in respect of the tax imposed 
by this title and no distraint or proceeding 
in court for its collection shall be made, 
begun, or prosecuted until such notice has 
been mailed to the taxpayer, nor until the 
expiration of such 60-day period, nor, if a 
petition has been filed with the Board, until 
the decision of the Board has become final. 
Notwithstanding the provisions of section 
3224 of the Revised Statutes, the making of 
such assessment or the beginning of such 
proceeding or distraint during the time such 
prohibition is in force may be enjoined by 
a proceeding in the proper court. 

(b) If the taxpayer files a petition with 
the Board, the entire amount redetermined 
as the deficiency by the decision of the Board 
which has become final shall be assessed and 
shall be paid upon notice and demand from 
the collector. No part of the amount deter¬ 
mined as a deficiency by the Commissioner 
but disallowed as such by the decision of the 
Board which has become final shall be as¬ 
sessed or be collected by distraint or by pro¬ 
ceeding in court with or without assessment. 
***** 

(e) The Board shall have jurisdiction to 
redetermine the correct amount of the de¬ 
ficiency even if the amount so redetermined 
is greater than the amount of the deficiency, 
notice of which has been mailed to the tax¬ 
payer, and to determine whether any 
penalty, additional amount, or addition to 
the tax should be assessed, if claim therefor 


is asserted by the Commissioner at or before 
the hearing or a rehearing. 

* * * * * 

(g) The Board in redetermining a de¬ 
ficiency in respect of any taxable year shall 
consider such facts with relation to th$ taxes 
for other taxable years as may be necessary 
correctly to redetermine the amount of such 
deficiency, but in so doing shall have no 
jurisdiction to determine whether or pot the 
tax for any other taxable year has beeh over¬ 
paid or underpaid. 

Sec. 279. (a) If the Commissioner be¬ 
lieves that the assessment or collection of a 
deficiency will be jeopardized by delay, he 
shall immediately assess such deficiency (to¬ 
gether with all interest, additional aniounts, 
or additions to the tax provided for bV law), 
and notice and demand shall be made Iby the 
collector for the payment thereof. 

(b) If the jeopardy assessment is made 
before any notice in respect of the j:ax to 
which the jeopardy assessment relates has 
been mailed under subdivision (a) cjf sec¬ 
tion 274, then the Commissioner shall mail 
a notice under such subdivision witljin 60 
days after the making of the assessment. 

(c) The jeopardy assessment mhy be 
made in respect of a deficiency greater or 
less than that notice of which has been 
mailed to the taxpayer, despite the provi¬ 
sions of subdivision (f) or section 274 and 
whether or not the taxpayer has theretofore 
filed a petition with the Board of Tax Ap¬ 
peals. The Commissioner shall notify the 
Board of the amount of such assessment, if 
the petition is filed with the Board before 
the making of the assessment or is Subse¬ 
quently filed, and the Board shall have juris- 
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diction to redetermine the entire amount of 
the deficiency and of all amounts assessed at 
the same time in connection therewith. 

Sec. 284. 1 (e) If the Board finds that 
there is no deficiency and further finds that 
the taxpayer has made an overpayment of 
tax in respect of the taxable year in respect 
of which the Commissioner determined the 
deficiency, the Board shall have jurisdiction 
to determine the amount of such overpay¬ 
ment, and such amount shall, when the deci¬ 
sion of the Board has become final, be cred¬ 
ited or refunded to the taxpayer as provided 
in subdivision (a). Such refund or credit 
shall be made either (1) if claim therefor 
was filed within the period of limitation pro¬ 
vided for in subdivision (b) or (g), or (2) if 
the petition was filed with the Board wdthin 
four years after the tax w^as paid, or, in the 
case of a tax imposed by this Act, within 
three years after the tax was paid. 

Sec. 1000. Title IX of the Revenue Act of 
1924 is amended to read as follows: 

“ Title IX.— Board of Tax Appeals 
“membership of board 

“Sec. 900. The Board of Tax Appeals 
(hereinafter referred to as the ‘Board’) is 
hereby continued as an independent agency 
in the Executive Branch of the Government. 

1 The last sentence of this provision was amended by 
Section 507 of the Revenue Act of 1928 to read: 

“ Unless claim for credit or refund, or the petition, was 
filed within the time prescribed in subdivision (g) for filing 
claims, no such credit or refund shall be made of any portion 
of the tax paid more than four years (or, in the case of a 
tax imposed by this title, more than three years) before 
the filing of the claim or the filing of the petition, whichever 
is earlier.” * 
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The Board shall be composed of 16 mem¬ 
bers, except that such limitation shall not be 
held applicable to any member holding office 
under an appointment made before the en¬ 
actment of the Revenue Act of 1926, in 
accordance with the law in force priof to the 
enactment of such Act. 


* * * * * 

“Sec. 904. The Board and its divisions 
shall have such jurisdiction as is conferred 
on them by Title II and Title III of the Rev¬ 
enue Act of 1926 or by subsequent laws. 
The Board is authorized to impose ai fee in 
an amount not in excess of $10 to be fjxed by 
the Board for the filing of any petition for 
the redetermination of a deficiency after the 
enactment of the Revenue Act of 19^6 and 
for the hearing of any proceeding pending 
at the time of such enactment.” 

Revenue Act of 1928, c. 852, 45 Stat. 791: I 


Sec. 601. Board of tax appeals—proce¬ 
dure. 

Sections 906 * * * of the Revenue 
Act of 1924, as amended, are further 
amended to read as follows. 

“Sec. 906. (a) The chairman may from 
time to time divide the Board into divisions 
of one or more members, assign the members 
of the Board thereto, and in case of ^ divi¬ 
sion of more than one member, designate the 
chief thereof. If a division, as a resiilt of a 
vacancy or the absence or inability of a mem¬ 
ber assigned thereto to serve thereon, \s com¬ 
posed of less than the number of members 
designated for the division, the chairman 
may assign other members to the division or 
direct the division to proceed with the trans¬ 
action of business without awaiting any ad¬ 
ditional assignment of members thereto. A 
division shall hear, and make a determina- 


i 
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tion upon, any proceeding instituted before 
the Board and anv motion in connection 

•j 

therewith, assigned to such division by the 
chairman, and shall make a report of any 
such determination which constitutes its 
final disposition of the proceeding. 

“(b) The report of the division shall be¬ 
come the report of the Board within 30 days 
after such report by the division, unless 
within such period the chairman has directed 
that such report shall be reviewed by the 
Board. Any preliminary action by a divi¬ 
sion which does not form the basis for the 
entrv of the final decision shall not be sub- 
ject to review by the Board except in accord¬ 
ance with such rules as the Board may pre¬ 
scribe. The report of a division shall not 
be a part of the record in any case in which 
the chairman directs that such report shall 
be reviewed by the Board. 

M (c) If a petition for a redetermination 
of a deficiency has been filed by the taxpayer, 
a decision of the Board dismissing the pro¬ 
ceeding shall be considered as its decision 
that the deficiency is the amount determined 
by the Commissioner. An order specifying 
such amount shall be entered in the records 
of the Board unless the Board can not deter¬ 
mine such amount from the record in the 
proceeding, or unless the dismissal is for 
lack of jurisdiction. 

“(d) A decision of the Board (except a de¬ 
cision dismissing a proceeding for lack of 
jurisdiction) shall be held to be rendered 
upon the date that an order specifying the 

amount of the deficiency is entered in the 

•> 

records of the Board. If the Board dis¬ 
misses a proceeding for reasons other than 
lack of jurisdiction and is unable from the 
record to determine the amount of the de¬ 
ficiency determined by the Commissioner, or 
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if the Board dismisses a proceeding for lack 
of jurisdiction, an order to that effedt shall 
be entered in the records of the Board, and 
the decision of the Board shall be held to be 
rendered upon the date of such entry. 

“(e) If the assessment or collection of 
any tax is barred by any statute of Jimita- 
tions, the decision of the Board to that effect 
shall be considered as its decision that there 
is no deficiency in respect of such taxj 
“(f) The findings of the Board made in 
connection with any decision prior to the 
enactment of the Revenue Act of 1926 shall, 
notwithstanding the enactment of sudh Act, 
continue to be prima facie evidence of the 
facts therein stated.” 
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APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS. 


REPLY BRIEF FOR APPELLANT. 


Instead of answering the argument of appellant 
predicated upon the assignment of error, respondent 
has evaded the issue. In appellant’s brief (7-10) the 




basis of the Board’s decision was set forth together 
with the palpable error committed by the Board. No 
attempt has been made to meet our argument nor to 
justify the Board’s conclusion. 

The issue is whether the Commissioner determined 
a deficiency and when did he send notice thereof bv 
registered mail. The cases cited on page 7 of respond¬ 
ent’s brief do not relate to this but simply hold that 
the Commissioner must determine a deficiency before 
the Board: has jurisdiction. That is academic and 
neither questioned nor at issue here. In all the cases 
he cites on page 7 the tax determined by the Commis¬ 
sioner was less than that admitted to be due bv the 
taxpayer on a voluntary return filed by him. It is in¬ 
teresting to note in one of those cases (Magdalena W. 
DeSabichi case, 4 B. T. A. 445) it was held that where 
the Commissioner has determined a deficiencv the 
Board has jurisdiction to hear the appeal and deter¬ 
mine any overpayment even though the tax may have 
been paid after the appeal was taken and that the 
same jurisdiction to determine an overpayment by a 
taxpayer and order a refund to be made to him is ex¬ 
tended by the 1926 Act to appeals taken under the 1924 
Act which were undetermined at the time of the enact¬ 
ment of the 1926 Act. 

Prior to the enactment of the 1926 Act here involved, 
the 1924 Act did not give the Board jurisdiction to 
determine an overpayment of the tax. The taxpayer 
under that Act, if displeased with the Board’s deci¬ 
sion, could pay the tax and file suit in the District 
Court or in the Court of Claims to recover. Under the 
1926 Act, however, the Board is authorized to redeter- 
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mine the tax liability of the petitioner and if it be less 
than the amount of taxes actually paid by him the 
Board may enter an order of overpayment requiring 
the Commissioner to refund the excess amount paid, 
no separate suit in court being necessary. The 1926 
Act also provided that once a petition was filecl with 
the Board no court should thereafter take any juris¬ 
diction of the matter except upon appeal. Obviously, 
since the Board under that Act was given jurisdiction 
to order refunds, the taxpayer has his election to 
either appeal to the Board, which would have coinplete 
jurisdiction, or to proceed in the District Court or the 
Court of Claims. If he adopted one course he could 
not adopt the other. j 

On page 9 of his brief respondent says that the let¬ 
ter of January 9, 1928, was not a notice of deficiency. 
He means it was not so styled by the Commissioner as 
a notice of deficiency for 1925, but that is not the ques¬ 
tion. Was it in fact a notice from the Commissioner 
to the taxpayer that the Commissioner had determined 
the tax liability of the taxpayer in an amount which 
exceeded that shown by the taxpayer and admitted by 

i 

him to be the tax upon his return? That is whht the 
law calls a deficiency. In the Continental Accounting 
& Audit Company case, 2 B. T. A. 761, cited in our 
brief and in respondent’s brief, the Commissioner had 
assessed an additional tax against the taxpayer be¬ 
fore the enactment of the 1924 Act creating the Board 
of Tax Appeals. The taxpayer filed a claim in abate¬ 
ment of the whole amount of the additional tax so as¬ 
sessed as he was permitted to do under existing law. 
After the enactment of the 1924 Act, creating the Board 
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of Tax Appeals, the Commissioner, for the first time, 

wrote a letter to the taxpayer informing it that he had 

considered the claim for abatement of the additional 

taxes assessed and that the claim was rejected. He 

did not style his letter to the taxpayer a notice of 

deficiency and in fact asserted that it was not a notice 
* 

of deficiency but the Board of Tax Appeals held that 
it was, because it notified the taxpayer of its final lia¬ 
bility in an amount which exceeded the amount the 

•* 

taxpayer admitted to be due and exceeded the amount 
which it had voluntarily set forth on its return. That, 
the Board said, constituted the assertion of a deficiency. 
The case at bar is precisely like that except instead 
of the petitioner here filing a claim in abatement 
(abolished by the 1926 Act, Sec. 283 K) it elected, as 
it had the right to do under the 1926 Act, to pay the 
tax under protest and upon receipt of the deficiency 
letter from the Commissioner appeal to the Board, 
which had the right to determine an overpayment in 
the full amount paid if the taxpayer did not owe the 
tax. The 1924 Act did not give the Board anv au- 
thority to find an overpayment or order a refund of 
taxes and under that Act if the taxpayer paid the tax 
under any circumstances the jurisdiction of the Board 
immediately ceased. It was therefore necessary to 
file claim in abatement of any deficiency and give bond 
to cover it. 

Respondent, on page 11 of his brief, admits that the 
tax found due in the deficiency letter of January 9, 
1928, was $9,165.54. He must concede, for the stipu¬ 
lation of facts shows, that the taxpayer disclaimed any 

liability for anv tax whatever on the face of its return. 
%> » 
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But respondent says that the tax found due in the 
deficiency letter of January 9, 1928, was not j a de¬ 
ficiency because when he made the assessment of the 
tax in May, 1926, it was for $9,288.05. He forgets that 
when he made that assessment he did not notify the 

i * 

taxpayer by registered mail or otherwise, of his deter¬ 
mination as required by section 279 of the 19ij6 Act 
until January 9, 1928, and then he found he had made 
a small error in his assessment and merely corrected 
it, thus finally determining what he considered to be the 
liability of the taxpayer, namely, $9,165.54. That, ac¬ 
cording to the agreed statement of facts (R. 14-15), 
was the first notice or letter that the taxpayeij* ever 
received from the Commissioner subsequent to the 
filing of its return in 1926. True it is the collector 
of internal revenue in Kansas made demand for pay¬ 
ment of the tax which he had the right to t^o but 
the collector is not authorized to issue noticjes of 
deficiency nor to determine the liability of a taxpayer. 
He can only collect a tax which the Commissioner has 
assessed. The law imposes the duty solely upcjn the 
Commissioner to issue the notice of his determination 
and liability and it was not done until January 9, 1928, 
within sixty days of which the appeal herein was filed, 
as provided by law. 

The case of William C. SJianley, Jr., 7 B. T. Aj. 521, 
cited on page 11 of respondent’s brief, arose under 
the 1924 Act and moreover is not analogous tb the 
case at bar. There the taxpayer filed without j pro¬ 
test a return and voluntarily paid the installment of 
tax admitted to be due bv the return. The Commis- 
sioner when he determined the liability of the tax- 
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payer determined it to be a sum less than that repre¬ 
sented and shown to be the tax by the taxpayer on 
his return. 

On page 12 of his brief respondent submits that if 
on the basis of the decision of the Board in the Con¬ 
tinental Accounting & Audit Co. case, supra, there 
was a determination of deficiency, the determination 
occurred in 1926 when the Commissioner assessed the 
tax and made demand for payment thereof. The law 
requires the taxpayer to file his appeal to the Board 
within 60 days after the Commissioner sends him bv 
registered mail a notice of deficiency and the time 
does not commence to run until the notice is sent (Secs. 
274 (a), 279 ( b )). 

Respondent suggests that the assessment may have 
been invalid. The assessment was a valid assessment 
because the Commissioner had the right to make it 
under Section 279 of the Act and the collector had the 
right to collect it. The tax which the petitioner paid 
under protest, therefore, upon demand of the col¬ 
lector was not an amount collected as a deficiencv 

* 

without assessment because the collector could not 
have collected it had it not been assessed. 

At the bottom of page 12 respondent says it may 
be argued that both the assessment and collection in 
1926 were illegal and if so the petitioner had no 
remedy by way of appeal to the Board. That is pure 
evasion. The tax was legally assessed under Section 
279 and legally collected thereunder because within 
ten days after notice from the collector petitioner was 
required either to pay the tax or give bond for it and 
then when the Commissioner subsequently issued his 
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formal notice to the taxpayer as required by Section 
279 appeal may be taken to the Board wit hid sixty 
days. 

On page 13 respondent says that if there was jan as¬ 
sertion of deficiency it was done in May, 1926, when 
the collector demanded payment of the tax anil that 
the taxpayer should have filed his appeal with the 

Board within sixty davs from the time of tlJe col- 

* * 

lector's demand. That is absurd. How could tlje tax¬ 
payer upon receipt of a demand from the cojleetor 
to pay the tax assessed within ten days file an appeal 
to the Board without ever having received the jnotice 
from the Commissioner required by Section 279? The 
Board would have no jurisdiction. Its rules require 
that there be attached to every petition a copy qf the 
deficiency letter from the Commissioner (see! Rule 

5 W ). ‘ j 

On page 13 it is suggested by respondent that peti¬ 
tioner may have sought to enjoin the collector! from 
collecting the tax. The law prohibits any such bourse 
but requires that the tax be either paid or bond [given 
within ten days. It is next suggested that the tax¬ 
payer might have given a bond. That is true but he 
is not required to do so, for he may elect to pay the 
tax to stop the running of interest. Respondent next 
suggests that the taxpayer had the right to file ajclaim 
for refund and proceed in court to recover the I taxes 
paid. That is quite true in the case of any notice of 
deficiency, whether sent under Section 274 (iz) or 
279 (b) for a taxpayer may, under the provisions of 
Sections 3226 and 3228 of the Revised Statutes as 
amended, elect either to seek his remedy by a direct 


i 

i 
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proceeding in the District Court or the Court of 
Claims upon rejection of a claim for refund or he may 
proceed under Section 274 (a) or Section 279 (b) of 
the 1926 Act by way of an appeal to the Board of Tax 
Appeals, and the adoption of either remedy excludes 
the other. 

Since filing our original brief we have noted a very 
interesting ruling of the Internal Revenue Bureau 
promulgated subsequent to the issuance of the de¬ 
ficiency letter on January 9, 1928, and reported in 
Cumulative Bulletin VII-1, page 138, containing the 
official rulings of the Internal Revenue Bureau pub¬ 
lished for the guidance of the public and the adminis¬ 
trative officers of the Bureau. That ruling, a full copy 
of which is printed in the Appendix hereto, states that 
if a taxpayer disclaims any liability for taxes on the 
face of his return, claiming to be exempt therefrom, 
and the Commissioner notwithstanding determines 
that he is liable for taxes and assesses them, such de¬ 
termination is to the full extent thereof a determina¬ 
tion of a deficiencv and that a deficiencv notice to that 
effect should be sent to the taxpayer by registered 
mail, giving him the right to appeal to the Board of 
Tax Appeals. Singular enough, the ruling was made 
in the case of a building and loan association which 
claimed exemption under the law. There the Com¬ 
missioner ruled, and it has ever since been followed, 
that in such cases a deficiencv is: 

“the excess of the amount determined to be the 
correct amount of the tax over the amount shown 
as the tax by the taxpayer on his return; or, if 
it is a case where no tax was reported by the 



taxpayer, the deficiency is the amount deter¬ 
mined to be the correct amount of the tax. While 
it is true that the association in the instant case 
computed a tax, the mere filling in of the blanks 
was not an admission of the tax being due, since 
the returns so prepared were filed under a spe¬ 
cific protest after the Bureau had ruled that the 
association was not a domestic building and loan 
association. * * *” 

And so it is by the Commissioner’s own ruling that 
the determination and assessment of the tax in thip case 
constituted a deficiency and that it was his duty to send 
the taxpayer a notice by registered mail in accordance 
with section 274 of the Revenue Act of 1926. Th at he 
did not do until January 9, 1928, and he can not com¬ 
plain of the taxpayer’s failure to file an appeal to the 
Board before such a notice was sent; and yet ^t the 
bottom of page 13 of his brief he says that th<^ tax¬ 
payer could not as the result of that deficiency fetter 
invoke the jurisdiction of the Board but should have 
done so in 1926 when the assessment was made. The 
cases he cites at the bottom of page 13 have no bearing 
upon this issue. The first of them, being the Appeal 
of Clois L. Greene, 2 B. T. A. 148, arose under the 1924 
Act where the taxpayer was required to file a claiip for 
abatement of any tax assessed and give bond to the 
collector in an amount not exceeding double the amount 
of the assessment and upon doing so he could then ap¬ 
peal to the Board of Tax Appeals. If he merely filed a 
claim for abatement with the collector then he w^s re- 

i. 

quired before filing a petition with the Board to give a 
bond in an amount to be fixed by the Board of Tax 
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Appeals. He filed tlie claim for abatement but he did 
not support it with a bond because he was financially 
unable to do so. Under the 1924 Act the law’ did not 
impose any duty upon the Commissioner to send a 
notice of an assessment (see Clois L. Greene, 2 13. T. A. 
148). Since the taxpayer had given no bond the Board 
was without jurisdiction under the plain provisions of 
the 1924 Act. 

In the case of Powers et al., 20 B. T. A. 753, the 
petitions w T ere not filed within sixty days after the 
Commissioner mailed notices of deficiencv and in one 
instance the petition w*as not verified by the person to 
w’hom the notice was sent. Thus it is clear that re¬ 
spondent has been unable to find a single case to support 
his contention and this court will not lose sight of the 
fact that nowhere in his brief does he undertake to 
quote from the decision of any of the cases cited. 

The only mistake the Board made, as pointed out in 
our original brief, was in its statement that if the 
amount of tax asserted in a deficiency letter is less than 
the amount of tax previously assessed and collected it 
has no jurisdiction. As we have pointed out in our 
original brief, there is no such language in the statute. 
The statute says that if the tax asserted in the defi¬ 
ciency letter be less than the tax previously assessed 
and collected “as a deficiency” the Board has no juris¬ 
diction. The tax previously assessed and collected in 
this case w r as not assessed and collected as a deficiencv 
because to be assessed and collected as a deficiencv it 
must be followed by a notice to the taxpayer sent by the 
Commissioner by registered mail and the failure of the 
taxpayer within sixty days thereafter to have filed any 
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appeal to the Board. In other words, had the Co mm is- 
sioner after making the assessment in 1926 promptly 
sent a notice of deficiency to the taxpayer and had it 
failed within sixty days after receipt of that notice to 
file any petition to the Board, but had paid the taxj, then 
it would have been deprived of any right to appeal to 
the Board by virtue of the letter of January 9, 1928; 
but the stipulation of facts shows that the Commissioner 
sent no notice to the taxpayer until January 9, 1928, 
concerning his final determination of the taxpayer’s 
liability or otherwise and under his own ruling and 
under the decisions we have cited the determination of 
the taxpayer’s liability in the letter of January 9,1928, 
beins; the first notice ever received from the Commis- 
sioner, was a determination of a deficiency because it 
was a determination of a tax in excess of that admitted 
to be due by the taxpayer upon his return, and jsince 
the appeal was filed within sixty days from the dqte of 
sending that notice there can be no question o^ the 
Board’s jurisdiction. 

Respectfully submitted, 

L. L. HAMBY, j 
Attorney for Appellant. 
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APPENDIX. 

Sections 273 and 274—Deficiency in Tax. 

Article 1231: Deficiency Defined. 

VII-8-3618. I. T. 2400. 

Revenue Act of 1926. 

Where a taxpayer at all times claims to be 
exempt and, denying tax liability, files a return 
under protest, the mere filling in of the blanks 
on the return is not an admission of the tax 
being due. The tax determined to be due by the 
Bureau under such circumstances, upon the 
basis of the net income disclosed in the taxpay¬ 
er’s return, represents a “deficiency” within 
the meaning of section 273 of the Revenue Act 
of 1926. 

The M Building and Loan Association states that it 

has received from the collector of internal revenue of 

its district a demand for the payment of income tax 

for the years 1919 to 1926, inclusive, and that there 

has been no notice of defieiencv issued. 

* 

It appears that the association was denied exemption 
as a domestic building and loan association under sec¬ 
tion 231(4) of the Revenue Act of 1926 and the cor¬ 
responding provisions of prior Revenue Acts. Subse¬ 
quently the association was called upon to file returns 
for the years with respect to which it failed to estab¬ 
lish exemption, and accordingly Form 1120 was pre¬ 
pared and filed for the years 1919 to 1926, inclusive. 
On each return the association made answers to the 
various questions and computed a tax, but the returns 
bore the notation “filed under protest.” Upon re- 



ceipt of the returns in the office of the collector pf in¬ 
ternal revenue the taxes were listed for assessment 
and demand for the payment thereof w T as made.j No 
notice of deficiency as provided in section 274(a) of 
the Revenue Act of 1926 was sent to the association. 

The association contends that no tax was admitted 
to be due; and that, although a tax was computed by 
it in accordance with the net income disclosed iii the 
returns, since the returns were filed under protest} and 
the association claimed to be exempt and denied lia¬ 
bility for tax in any amount, the return should bej con¬ 
sidered as showing no tax due. j 

In defining the term “deficiency’’ section 273 of the 
Revenue Act of 1926 recognizes the case of the tax¬ 
payer making a return showing no tax liability anci the 
case where the taxpayer fails to make a return, ^hen 
a case is considered for the first time, the deficiency 
is the excess of the amount determined to be the cor¬ 
rect amount of the tax over the amount shown a^ the 
tax by the taxpayer on his return; or, if it is a ksase 
where no tax was reported by the taxpayer, thej de- 
ficiencv is the amount determined to be the correct 

* i 

amount of the tax. While it is true that the associa¬ 
tion in the instant case computed a tax, the mere; fill¬ 
ing in of the blanks was not an admission of the tax 
being due, since the returns so prepared were filed 
under a specific protest after the Bureau had ruled that 
the association was not a domestic building and loan 
association within the meaning of section 231(4) of the 
Revenue Act of 1926 and the corresponding provisions 
of prior Revenue Acts. The association at all tipies 
claimed to be exempt and denied liability for tax.j It 
is not believed, therefore, that the returns filed by the 
association should be considered as showing any 
amount of tax to be due. 

In view of the foregoing, it is the opinion of this 
office that the tax determined to be due bv the Bureau 
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on account of each of the returns filed by the M Build¬ 
ing and Loan Association for the years 1919 to 1926, 
inclusive, constitutes a deficiency within the meaning 
of section 273 of the Revenue Act of 1926, and that 
notice of the deficiencies found to be due should be sent 
to the association by registered mail, as provided in 
section 274(a) of the Revenue Act of 1926. 


(2827) 




